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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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Revi ew of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner ,  Acui t y,  seeks 

r evi ew of  a publ i shed cour t  of  appeal s deci s i on af f i r mi ng or der s 

of  t he c i r cui t  cour t  f or  Mi l waukee Count y t hat  deni ed Acui t y ' s 

mot i ons f or  summar y j udgment  and r econsi der at i on and t hat  

awar ded G.  Vaughn St one and Chr i st i ne St one $500, 000 pur suant  t o 
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t he par t i es '  st i pul at i on. 1 Acui t y cont ends t hat  t he cour t  of  

appeal s er r ed i n i t s concl usi ons ( 1)  t hat  Acui t y v i ol at ed 

Wi s.  St at .  § 632. 32( 4m) ( 2005- 06) 2 by f ai l i ng t o pr ovi de t he 

St ones wi t h not i ce of  t he avai l abi l i t y  of  under i nsur ed mot or i st  

( UI M)  cover age,  and ( 2)  t hat  as a r emedy,  t he St ones ar e 

ent i t l ed t o have t hei r  umbr el l a i nsur ance pol i cy r ef or med t o 

pr ovi de r et r oact i ve UI M cover age.  I t  f ur t her  asser t s t hat  t he 

c i r cui t  cour t  er r ed i n i t s det er mi nat i on t hat  t he pol i cy was 

cont ext ual l y ambi guous.   

¶2 Rel y i ng on pr ecedent ,  we concl ude t hat  by f ai l i ng t o 

pr ovi de t he St ones wi t h not i ce of  t he avai l abi l i t y  of  UI M 

cover age as par t  of  t hei r  umbr el l a i nsur ance,  Acui t y v i ol at ed 

t he not i ce pr ovi s i on of  § 632. 32( 4m) .  We f ur t her  det er mi ne t hat  

wher e an i nsur er  f ai l s  t o pr ovi de not i ce of  t he avai l abi l i t y  of  

UI M cover age as par t  of  an i nsur ance pol i cy,  t he appr opr i at e 

r emedy i s t o r ead i n t he l evel  of  cover age necessar y f or  t he 

pol i cy t o conf or m t o § 632. 32( 4m) ( d) ——$50, 000 per  per son and 

$100, 000 per  acci dent .   

¶3 I n t he pr esent  case,  however ,  t he St ones'  r ecover y i s 

set  by a st i pul at i on bet ween t he par t i es,  and we honor  t hei r  

                                                 
1 See St one v.  Acui t y,  2006 WI  App 205,  296 Wi s.  2d 240,  723 

N. W. 2d 766,  af f i r mi ng or der s of  t he c i r cui t  cour t  of  Mi l waukee 
Count y.  The Honor abl e Mel  Fl anagan deni ed Acui t y ' s mot i on f or  
summar y j udgment .  The Honor abl e Chr i st opher  R.  Fol ey deni ed 
Acui t y ' s mot i on f or  r econsi der at i on and gr ant ed t he or der  
awar di ng t he St ones $500, 000.   

2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-
06 ver si on unl ess ot her wi se not ed.  
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agr eement .  Because we det er mi ne t hat  i nsur ance cover age exi st s 

f r om Acui t y,  under  t he pl ai n l anguage of  t he st i pul at i on 

$500, 000 i s t he amount  Acui t y must  pay f or  t he i nj ur i es and 

damages sust ai ned by t he St ones.  Havi ng deci ded t he case on t he 

basi s of  t he st at ut e and st i pul at i on,  we need not  r each t he 

quest i on of  whet her  t he St ones'  pol i cy i s cont ext ual l y 

ambi guous.  Accor di ngl y,  we af f i r m t he cour t  of  appeal s,  but  wi t h 

di f f er ent  r at i onal e.  

I  

¶4 Thi s case ar i ses out  of  an aut omobi l e- bi cycl e 

acci dent .  G.  Vaughn St one was r i di ng hi s bi cycl e when he was hi t  

by a van dr i ven by Al yce Lange.  St one sust ai ned mul t i pl e 

f r act ur es and di s l ocat i ons and a col l apsed l ung.   He under went  

mul t i pl e sur gi cal  pr ocedur es and was hospi t al i zed f or  

appr oxi mat el y t hr ee weeks.  Shor t l y af t er  bei ng r el eased f r om t he 

hospi t al ,  he suf f er ed a st r oke as a r esul t  of  compl i cat i ons f r om 

hi s i nj ur i es.  He t hen ent er ed a r ehabi l i t at i on hospi t al ,  wher e 

he was an i npat i ent  f or  over  a mont h.  He cont i nued t o r ecei ve 

t her apy and car e af t er  hi s r el ease.   

¶5 The St ones had aut omobi l e l i abi l i t y  i nsur ance wi t h 

Acui t y,  i ncl udi ng under i nsur ed mot or i st  ( UI M)  cover age.  Bot h had 

l i mi t s of  $300, 000.  They al so had umbr el l a i nsur ance wi t h 

Acui t y.  The decl ar at i on sect i on of  t he St ones'  i nsur ance pol i cy 

l i s t s " Per sonal  Umbr el l a Li abi l i t y  I nsur ance"  wi t h a l i mi t  of  $1 

mi l l i on.  The decl ar at i on sect i on al so cont ai ns an ent r y f or  

" Wi sconsi n Per sonal  Umbr el l a"  i n a subsect i on l abel ed " For ms. "   
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¶6 Lat er  i n t he pol i cy,  t he cover age pr ovi ded by 

" Wi sconsi n Per sonal  Umbr el l a"  i s descr i bed i n a sect i on l abel ed 

" Endor sement s. "  I t  st at es t hat  " [ w] e wi l l  pay sums i n excess of  

t he pr i mar y l i mi t  t hat  an i nsur ed i s l egal l y obl i gat ed t o pay as  

damages because of  per sonal  i nj ur y or  pr oper t y damage caused by 

an occur r ence t o whi ch t hi s i nsur ance appl i es. "  As " Pr i mar y 

I nsur ance f or  Umbr el l a, "  t he pol i cy l i s t s t wo i t ems:  " Per sonal  

Li abi l i t y  Exposur e"  and " Aut o Li abi l i t y  Exposur e. "  

¶7 Acui t y or i gi nal l y i ssued t he St ones'  aut o i nsur ance 

and per sonal  umbr el l a endor sement  i n Apr i l  1993.  Begi nni ng i n 

1996,  Acui t y sent  out  not i ces of  avai l abi l i t y  of  UI M cover age on 

aut o r enewal  pol i c i es i n or der  t o compl y wi t h r evi s i ons t o 

Wi s.  St at .  § 632. 32( 4m) .  However ,  at  t hat  t i me Acui t y di d not  

of f er  UI M cover age f or  per sonal  umbr el l a pol i c i es s i mi l ar  t o t he 

St ones' .   

¶8 I n 1999 Acui t y  began of f er i ng UI M cover age f or  i t s 

per sonal  umbr el l a pol i c i es.  I t  t hen pr ovi ded not i ce of  t he 

avai l abi l i t y  of  such cover age t o new appl i cant s.  However ,  i t  di d 

not  pr ovi de not i ce of  t he avai l abi l i t y  of  t he cover age t o 

exi st i ng per sonal  umbr el l a pol i cyhol der s such as t he St ones.   

Thus,  t he St ones never  r ecei ved not i ce t hat  UI M cover age was 

avai l abl e as par t  of  t hei r  umbr el l a i nsur ance.   

¶9 The St ones br ought  t hi s act i on t o r ecover  f r om Lange 

and her  i nsur er  and under  t hei r  Acui t y i nsur ance pol i cy.  Acui t y  

f i l ed a mot i on f or  summar y j udgment  wi t h t he c i r cui t  cour t .  I t  

asser t ed t hat  i t  di d not  pr ovi de UI M cover age t o t he St ones 

because,  f i r st ,  Lange was not  an under i nsur ed mot or i st ,  and 
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second,  t he St ones'  umbr el l a i nsur ance ext ended onl y t o per sonal  

l i abi l i t y  and aut o l i abi l i t y  exposur e.   The St ones count er ed by 

ar gui ng t hat  t hei r  umbr el l a i nsur ance wi t h Acui t y was 

cont ext ual l y ambi guous wi t h r espect  t o whet her  i t  pr ovi ded UI M 

cover age.  

¶10 The ci r cui t  cour t  deni ed Acui t y ' s summar y j udgment  

mot i on.  I t  det er mi ned t hat  t he St ones'  i nsur ance pol i cy was 

cont ext ual l y ambi guous as t o whet her  i t  pr ovi ded UI M cover age.  

The umbr el l a cover age was l i s t ed under  t he " f or ms"  headi ng 

r at her  t han under  an " endor sement "  headi ng i n t he pol i cy 

decl ar at i ons,  t he pol i cy cont ai ned no speci f i c  excl usi on of  UI M 

cover age,  and t he pol i cy l ef t  t he i mpr essi on t hat  t he umbr el l a 

pol i cy i s " excess over  al l  ot her  avai l abl e i nsur ance .  .  .  . "   

¶11 Acui t y f i l ed a mot i on f or  r econsi der at i on.  Pr i or  t o 

t he c i r cui t  cour t ' s  hear i ng on Acui t y ' s mot i on,  t he cour t  of  

appeal s or der ed t o be publ i shed i t s opi ni on i n Reber ni ck v.  

Wausau Gen.  I ns.  Co. ,  2005 WI  App 15,  278 Wi s.  2d 461,  692 

N. W. 2d 348. 3 I n t hat  case,  t he cour t  of  appeal s det er mi ned t hat  

t he r equi r ement  under  Wi s.  St at .  § 632. 32( 4m)  t hat  i nsur er s 

pr ovi de not i ce of  t he avai l abi l i t y  of  UI M i nsur ance can appl y t o 

per sonal  umbr el l a i nsur ance.   

¶12 The St ones submi t t ed a l et t er  al er t i ng t he c i r cui t  

cour t  and Acui t y of  t he Reber ni ck deci s i on and asser t i ng t hat  

t hey had not  r ecei ved not i ce of  t he avai l abi l i t y  of  UI M umbr el l a 

                                                 
3 As di scussed bel ow,  t hi s cour t  af f i r med t he cour t  of  

appeal s deci s i on.  Reber ni ck v.  Wausau Gen.  I ns.  Co. ,  2006 WI  27,  
289 Wi s.  2d 324,  711 N. W. 2d 621.  
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cover age as r equi r ed under  § 632. 32( 4m)  and Reber ni ck.  Acui t y 

r esponded by l et t er ,  ar gui ng t hat  t he not i ce pr ovi s i on of  

§ 632. 32( 4m)  does not  pr ovi de a " basi s f or  cr eat i ng a mi l l i on 

dol l ar s i n f ur t her  cover age. "  

¶13 At  t he r econsi der at i on hear i ng,  t he par t i es ar gued t he 

i mpor t  of  t he cour t  of  appeal s deci s i on i n Reber ni ck.  The St ones 

di scussed t he cour t  of  appeal s '  hol di ng and ar gued t hat  Acui t y 

f ai l ed t o pr ovi de t he r equi r ed not i ce.  The St ones not ed t hat  t he 

maj or i t y of  t he cour t  of  appeal s  had l ef t  open t he quest i on of  

t he appr opr i at e r emedy f or  f ai l ur e t o pr ovi de adequat e not i ce 

under  t he st at ut e.  

¶14 The cour t  r ef er enced Reber ni ck i n i t s di scuss i on at  

t he mot i on f or  r econsi der at i on hear i ng.  However ,  i t  deni ed t he 

mot i on wi t hout  al t er i ng t he or i gi nal  deci s i on,  whi ch was based 

on cont ext ual  ambi gui t y.    

¶15 The St ones t hen r eached a set t l ement  agr eement  wi t h 

Lange and her  i nsur er .  Pur suant  t o t he agr eement ,  t hey ent er ed 

i nt o a st i pul at i on di smi ssi ng al l  c l ai ms wi t h r espect  t o Lange 

and her  i nsur er .   I n exchange,  t he St ones r ecei ved $500, 000 f r om 

Lange' s i nsur er  and $10, 000 f r om Lange.   

¶16 Bef or e goi ng t o t r i al ,  t he St ones and Acui t y al so 

r eached a st i pul at i on.  I t  pr ovi ded t hat  a j udgment  be ent er ed i n 

f avor  of  t he St ones f or  $500, 000 agai nst  Acui t y and r eser ved 

Acui t y ' s r i ght  t o appeal  t he deni al  of  i t s  mot i on f or  summar y 

j udgment  and mot i on f or  r econsi der at i on of  t hat  deni al .  The 

st i pul at i on and f i nal  or der  pr ovi de i n r el evant  par t :  
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WHEREAS,  def endant  ACUI TY as an al l eged i nsur er  f or  
pl ai nt i f f s and pl ai nt i f f s havi ng negot i at ed an 
agr eement  as t o t he amount  pl ai nt i f f s G.  Vaughn St one 
and Chr i st i ne St one,  woul d be ent i t l ed t o r ecei ve f r om 
ACUI TY wi t h t he under st andi ng t hat  such agr eement  does 
not  wai ve any r i ght s of  appeal  of  ACUI TY wi t h r espect  
t o t he deci s i ons on ACUI TY' s Mot i on f or  Summar y 
Judgment  and Mot i on t o Reconsi der ;  and 

WHEREAS,  ACUI TY and pl ai nt i f f s havi ng agr eed t hat  t he 
amount  i n addi t i on t o t he $510, 000 pr evi ousl y pai d [ by 
Lange and Lange' s i nsur er ]  woul d be t he sum of  
$500, 000;  and  

WHEREAS,  t he par t i es havi ng agr eed t hat  t he $500, 000 
f i gur e woul d be t he amount  t hat  ACUI TY woul d pay f or  
t he i nj ur i es and damages sust ai ned by G.  Vaughn St one 
and Chr i st i ne St one i n t he event  i nsur ance cover age i s 
f ound on appeal  t o exi st  f r om ACUI TY;  

WHEREAS,  t he par t i es under st and t hat  t hi s payment  by 
ACUI TY woul d i ncl ude payment  wi t h r espect  t o any 
subr ogat i on c l ai ms t hat  mi ght  exi st ,  wi t h G.  Vaughan 
St one and Chr i st i ne St one as wel l  as any subr ogat ed 
ent i t i es al l  r eser vi ng t hei r  r i ght s t o l i t i gat e any 
ent i t l ement  of  t he subr ogat ed par t i es t o r ecover  
damages f r om t he $500, 000 i f  t hat  money i s ul t i mat el y 
pai d.  Speci f i cal l y,  but  wi t hout  l i mi t at i on,  pl ai nt i f f s 
r eser ve t he r i ght  t o ar gue t hat  t hey have not  been 
made whol e.  

¶17 Acui t y appeal ed.  The cour t  of  appeal s,  however ,  di d 

not  addr ess whet her  t he c i r cui t  cour t  er r ed i n concl udi ng t hat  

t he St ones'  umbr el l a endor sement  was cont ext ual l y ambi guous.  

St one v.  Acui t y,  2006 WI  App 205,  ¶2,  296 Wi s.  2d 240,  723 

N. W. 2d 766.  Rat her ,  i t  af f i r med t he ci r cui t  cour t ' s  or der s on 

t he gr ound t hat  Acui t y f ai l ed t o compl y wi t h 

Wi s.  St at .  § 632. 32( 4m) .  I d.  Rel y i ng on t hi s cour t ' s  r ecent  

deci s i on i n Reber ni ck v.  Wausau Gen.  I ns.  Co. ,  2006 WI  27,  289 

Wi s.  2d 324,  711 N. W. 2d 621,  t he cour t  of  appeal s det er mi ned 

t hat  Acui t y v i ol at ed § 632. 32( 4m)  by f ai l i ng t o pr ovi de t he 
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St ones wi t h not i ce t hat  UI M cover age was avai l abl e as par t  of  

t hei r  umbr el l a i nsur ance.  St one,  296 Wi s.  2d 240,  ¶¶5- 6.  

¶18 The cour t  of  appeal s f ur t her  det er mi ned t hat  t he 

appr opr i at e r emedy f or  Acui t y ' s  v i ol at i on of  t he st at ut e was 

r ef or mat i on of  t he St ones'  umbr el l a endor sement  t o pr ovi de UI M 

cover age.  I d. ,  ¶7.  I t  agr eed wi t h t he v i ew set  f or t h i n 

Reber ni ck t hat  whet her  a v i ol at i on of  § 632. 32( 4m)  r equi r es t hat  

an i nsur er  pr ovi de r et r oact i ve UI M cover age depends upon whet her  

t he i nsur ed woul d have pur chased such cover age had not i ce been 

pr ovi ded.  I d. ,  ¶8;  see Reber ni ck,  289 Wi s.  2d 324,  ¶58 ( But l er ,  

J. ,  di ssent i ng) .  However ,  i t  det er mi ned t hat  on t hi s r ecor d 

t her e was no genui ne i ssue of  f act  as t o whet her  t he St ones 

woul d have pur chased UI M cover age as par t  of  t hei r  umbr el l a 

i nsur ance.  Thus,  t he cour t  of  appeal s concl uded t hat  t he St ones 

wer e ent i t l ed t o UI M cover age as par t  of  t hei r  umbr el l a 

i nsur ance,  r et r oact i ve t o 1999.  I d.  

¶19 Acui t y pet i t i oned f or  r evi ew.  Af t er  t he case was 

ar gued bef or e t hi s cour t ,  we r equest ed suppl ement al  br i ef s on 

t he i ssue of  r emedy and t he ef f ect  of  t he par t i es '  st i pul at i on. 4 

                                                 
4 The St ones f i l ed a mot i on t o st r i ke por t i ons of  Acui t y ' s 

suppl ement al  br i ef s pur suant  t o Wi s.  St at .  §§ 802. 06( 6) ,  809. 63,  
and 809. 84.  Thi s cour t  had or der ed suppl ement al  br i ef i ng t o 
addr ess speci f i c  quest i ons concer ni ng t he r emedy f or  f ai l ur e t o 
gi ve not i ce under  Wi s.  St at .  § 632. 32( 4m) .  The St ones cont end 
t hat  sect i ons I  and I I  of  Acui t y ' s br i ef  s i mpl y r ei t er at e 
ar gument s made i n Acui t y ' s i ni t i al  br i ef  t o t hi s cour t  and ar e 
t her ef or e r edundant .  We agr ee,  and t he St ones'  mot i on t o st r i ke 
sect i ons I  and I I  of  Acui t y ' s suppl ement al  br i ef  i s  gr ant ed.   
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I I  

¶20 Thi s case r equi r es t hat  we det er mi ne whet her  Acui t y 

v i ol at ed Wi s.  St at .  § 632. 32( 4m)  by f ai l i ng t o pr ovi de t he 

St ones wi t h not i ce of  t he avai l abi l i t y  of  UI M cover age as par t  

of  t hei r  umbr el l a endor sement .  I f  so,  we must  det er mi ne t he 

appr opr i at e r emedy f or  such a v i ol at i on.  Thi s r equi r es t hat  we 

i nt er pr et  Wi sconsi n' s UI M st at ut es.  St at ut or y i nt er pr et at i on 

pr esent s quest i ons of  l aw t hat  we r evi ew i ndependent l y of  t he 

det er mi nat i ons of  t he c i r cui t  cour t  and cour t  of  appeal s.  

Haf er man v.  St .  Cl ar e Heal t hcar e Found. ,  I nc. ,  2005 WI  171,  ¶15,  

286 Wi s.  2d 621,  707 N. W. 2d 853.  

¶21 Fur t her ,  we must  const r ue a st i pul at i on bet ween t he 

par t i es.  The i nt er pr et at i on of  a st i pul at i on i s al so a quest i on 

of  l aw t hat  we r evi ew i ndependent l y.  Duhame v.  Duhame,  154 

Wi s.  2d 258,  262,  453 N. W. 2d 149 ( Ct .  App.  1989) .  

I I I  

¶22 We begi n our  anal ysi s by exami ni ng t he st at ut es.  

Wi sconsi n St at .  § 632. 32( 4m) ( a) 5 r equi r es t hat  i nsur er s wr i t i ng 

                                                 
5 The f ul l  t ext  of  Wi s.  St at .  § 632. 32( 4m) ( a)  i s as f ol l ows:  

1.  An i nsur er  wr i t i ng pol i ci es t hat  i nsur e wi t h 
r espect  t o a mot or  vehi c l e r egi st er ed or  pr i nci pal l y 
gar aged i n t hi s  st at e agai nst  l oss r esul t i ng f r om 
l i abi l i t y  i mposed by l aw f or  bodi l y i nj ur y or  deat h 
suf f er ed by a per son ar i s i ng out  of  t he owner shi p,  
mai nt enance or  use of  a mot or  vehi c l e shal l  pr ovi de t o 
one i nsur ed under  each such i nsur ance pol i cy t hat  goes 
i nt o ef f ect  af t er  Oct ober  1,  1995,  t hat  i s  wr i t t en by 
t he i nsur er  and t hat  does not  i ncl ude under i nsur ed 
mot or i st  cover age wr i t t en not i ce of  t he avai l abi l i t y  
of  under i nsur ed mot or i st  cover age,  i ncl udi ng a br i ef  
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mot or  vehi c l e l i abi l i t y  pol i c i es t hat  do not  cont ai n UI M 

cover age pr ovi de pol i cyhol der s not i ce of  t he avai l abi l i t y  of  UI M 

cover age.  The st at ut e st at es i n r el evant  par t :  

1.  An i nsur er  wr i t i ng pol i ci es t hat  i nsur e wi t h 
r espect  t o a mot or  vehi c l e .  .  .  agai nst  l oss 
r esul t i ng f r om l i abi l i t y  i mposed by l aw .  .  .  shal l  
pr ovi de t o one i nsur ed under  each such i nsur ance 
pol i cy  .  .  .  t hat  i s  wr i t t en by t he i nsur er  and t hat  
does not  i ncl ude under i nsur ed mot or i st  cover age 
wr i t t en not i ce of  t he avai l abi l i t y  of  under i nsur ed 
mot or i st  cover age i ncl udi ng a br i ef  descr i pt i on of  t he 
cover age.  .  .  .   

¶23 Thi s cour t  r ecent l y addr essed t he appl i cat i on of  

§ 632. 32( 4m)  t o umbr el l a i nsur ance pol i c i es.  I n Reber ni ck,  we 

det er mi ned t hat  i n enact i ng § 632. 32( 4m)  t he l egi s l at ur e 

i nt ended t hat  " wher e UI M cover age i s avai l abl e,  i nsur eds shoul d 

know about  i t . "  289 Wi s.  2d 324,  ¶25.  I t  al so sought  t o " ai d 

consumer s i n maki ng r esponsi bl e and i nf or med deci s i ons about  t he 

                                                                                                                                                             
descr i pt i on of  t he cover age.  An i nsur er  i s r equi r ed t o 
pr ovi de t he not i ce r equi r ed under  t hi s subdi v i s i on 
onl y one t i me and i n conj unct i on wi t h t he del i ver y of  
t he pol i cy.  

2.  An i nsur er  under  subd.  1.  shal l  pr ovi de t o one 
i nsur ed under  each i nsur ance pol i cy descr i bed i n subd.  
1.  t hat  i s  i n ef f ect  on Oct ober  1,  1995,  t hat  i s  
wr i t t en by t he i nsur er  and t hat  does not  i ncl ude 
under i nsur ed mot or i st  cover age wr i t t en not i ce of  t he 
avai l abi l i t y  of  under i nsur ed mot or i st  cover age,  
i ncl udi ng a br i ef  descr i pt i on of  t he cover age.  An 
i nsur er  i s r equi r ed t o pr ovi de t he not i ce r equi r ed 
under  t hi s subdi v i s i on onl y one t i me and i n 
conj unct i on wi t h t he not i ce of  t he f i r st  r enewal  of  
each pol i cy occur r i ng af t er  120 days af t er  Oct ober  1,  
1995.  
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nat ur e and amount  of  i nsur ance cover age t hey may need. "  I d. ,  

¶30.   

¶24 Because t he Reber ni cks'  umbr el l a pol i cy i ncl uded aut o 

l i abi l i t y  cover age,  i t  f el l  wi t hi n t he scope of  § 632. 32.  I d. ,  

¶15;  see Wi s.  St at .  § 632. 32( 1) ( addr essi ng scope of  § 632. 32) .  

Fur t her ,  because t he umbr el l a pol i cy at  i ssue pr ovi ded i nsur ance 

" agai nst  l oss r esul t i ng f r om l i abi l i t y  i mposed by l aw f or  bodi l y 

i nj ur y or  deat h ar i s i ng out  of  t he owner shi p,  mai nt enance or  use 

of  a mot or  vehi c l e, "  i t  f el l  wi t hi n t he scope of  § 632. 32( 4m) .  

We t her ef or e det er mi ned t hat  t he i nsur er  was r equi r ed t o pr ovi de 

t he Reber ni cks wi t h not i ce of  t he avai l abi l i t y  of  UI M cover age 

under  t hei r  umbr el l a pol i cy.  I d. ,  ¶21. 6 

¶25 Ul t i mat el y,  however ,  we concl uded t hat  t he i nsur er  had 

pr ovi ded t he Reber ni cks wi t h not i ce under  § 632. 32( 4m) .  One week 

bef or e i ssui ng t he umbr el l a pol i cy,  t he i nsur er  pr ovi ded a 

gener al  not i ce r egar di ng t he avai l abi l i t y  of  UI M i n i t s 

pol i c i es.  Thi s,  coupl ed wi t h t he speci f i c  excl usi on of  UI M 

cover age i n t he umbr el l a pol i cy,  suf f i ced t o al er t  t he 

Reber ni cks of  t he avai l abi l i t y  of  UI M cover age under  an umbr el l a 

pol i cy.  I d. ,  ¶¶34- 36.  

¶26 Thus,  under  Reber ni ck,  i t  i s  c l ear  t hat  i nsur er s must  

pr ovi de not i ce of  t he avai l abi l i t y  of  UI M cover age under  

umbr el l a pol i c i es t hat  i nsur e agai nst  l i abi l i t y  " f or  l oss or  

                                                 
6 We not e t hat  Wi s.  Admi n.  Code § I ns 6. 77( 4) ( a) ( June 2007)  

pr ovi des t hat  " Any umbr el l a l i abi l i t y  or  excess l i abi l i t y  
i nsur ance pol i cy i s exempt  f r om t he r equi r ement s of  ss.  
631. 36( 2) ( a)  and 632. 32 ( 4) ,  St at s. "  We do not  addr ess her e t he 
aut hor i t y t o enact  such a r ul e.   

http://nxt.legis.state.wi.us/nxt/gateway.dll?f=xhitlist$xhitlist_x=Advanced$xhitlist_vpc=first$xhitlist_xsl=querylink.xsl$xhitlist_sel=title;path;content-type;home-title$xhitlist_d=%7bstats%7d$xhitlist_q=%5bfield%20folio-destination-name:'632.32(4)'%5d$xhitlist_md=target-id=0-0-0-297669
http://nxt.legis.state.wi.us/nxt/gateway.dll?f=xhitlist$xhitlist_x=Advanced$xhitlist_vpc=first$xhitlist_xsl=querylink.xsl$xhitlist_sel=title;path;content-type;home-title$xhitlist_d=%7bstats%7d$xhitlist_q=%5bfield%20folio-destination-name:'631.36(2)(a)'%5d$xhitlist_md=target-id=0-0-0-297041
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damage r esul t i ng f r om acci dent  caused by any mot or  vehi c l e, "  

§ 632. 32( 1) ,  and " agai nst  l oss r esul t i ng f r om l i abi l i t y  i mposed 

by l aw f or  bodi l y i nj ur y or  deat h suf f er ed by a per son ar i s i ng 

out  of  t he owner shi p,  mai nt enance or  use of  a mot or  vehi c l e, "  

§ 632. 32( 4m) .  Ther e i s no di sput e t hat  i n t hi s case,  t he St ones'  

umbr el l a cover age appl i es t o mot or  vehi c l e l i abi l i t y  cover age.   

¶27 Nonet hel ess,  Acui t y mai nt ai ns t hat  i t  was not  r equi r ed 

t o pr ovi de t he St ones wi t h not i ce when i t  began of f er i ng 

umbr el l a UI M cover age.  I t  ar gues t hat  t he St ones'  umbr el l a 

cover age i s not  a pol i cy wi t hi n t he meani ng of  t he st at ut e.  

Rat her ,  i t  i s  mer el y an endor sement  t o t hei r  pol i cy.   

¶28 Acui t y ' s ar gument  i s unper suasi ve.  To begi n,  t he 

St ones'  pol i cy  i s equi vocal  as t o whet her  t hei r  umbr el l a 

cover age i s a " f or m"  or  an " endor sement . "  I n t he decl ar at i ons 

sect i on of  t he St ones'  i nsur ance pol i cy,  Acui t y l i s t s t he 

umbr el l a cover age i n a sect i on cal l ed " For ms. "  Lat er  i n t he 

pol i cy,  Acui t y descr i bes t he umbr el l a cover age i n a sect i on 

l abel ed " endor sement s. "  Wi sconsi n St at .  § 600. 03( 21)  i s c l ear  

t hat  a " f or m"  may const i t ut e a pol i cy:  

" For m"  means a pol i cy,  gr oup cer t i f i cat e,  or  
appl i cat i on pr epar ed f or  gener al  use and does not  
i ncl ude one speci al l y pr epar ed f or  use i n an 
i ndi v i dual  case.  See al so " pol i cy" .  

( Emphasi s added) .  

¶29 Even i f  t he St ones'  umbr el l a cover age i s an 

" endor sement "  r at her  t han a " f or m, "  Wi s.  St at .  § 600. 03( 35)  

al l ows t hat  an endor sement  may const i t ut e a pol i cy.  I t  pr ovi des:  



No.  2005AP001629   

 

13 
 

" Pol i cy"  means any document  ot her  t han a gr oup 
cer t i f i cat e used t o pr escr i be i n wr i t i ng t he t er ms of  
an i nsur ance cont r act ,  i ncl udi ng endor sement s and 
r i der s and ser vi ce cont r act s i ssued by mot or  c l ubs.  

¶30 Acui t y ' s own anal ysi s of  t he umbr el l a cover age 

pr ovi des f ur t her  r eason t o t r eat  i t  as a " pol i cy"  under  

§ 632. 32( 4m) .  I n a memor andum i ncor por at ed i nt o an af f i davi t ,  an 

Acui t y anal yst  descr i bes t he company' s Per sonal  Umbr el l a 

cover age ( t he t ype hel d by t he St ones)  as const i t ut i ng a 

" pol i cy. "  The anal yst  st at es t hat  " back i n 1996 we di d not  of f er  

t he Excess Uni nsur ed Mot or i st s Bodi l y I nj ur y and Under i nsur ed 

Mot or i st s cover age endor sement  t o t he Per sonal  Umbr el l a pol i cy. "  

( Emphasi s added) .  He al so not es t hat  when Acui t y  began of f er i ng 

UI M cover age as par t  of  t he Per sonal  Umbr el l a pol i c i es,  " [ t ] her e 

was no speci al  not i ce of  t he avai l abi l i t y  of  t hi s endor sement  

sent  t o our  exi s t i ng Per sonal  Umbr el l a pol i cyhol der s. "  Thus,  t he 

Acui t y anal yst  v i ewed t he umbr el l a cover age car r i ed by t he 

St ones as a pol i cy and vi ewed peopl e wi t h such umbr el l a cover age 

as pol i cyhol der s.  

¶31 Mor eover ,  i n t he memor andum t he anal yst  makes i t  c l ear  

t hat  t he umbr el l a cover age car r i ed by t he St ones was avai l abl e 

t o be pur chased separ at el y f r om an Acui t y aut o pol i cy.  " Let  me 

know i f  you t hi nk t her e i s anyt hi ng t hat  shoul d be modi f i ed t o 

c l ar i f y cover age,  par t i cul ar l y i n t he s i t uat i on wher e we mi ght  

have a separ at e ACUI TY Aut o pol i cy and Per sonal  Umbr el l a 

pol i cy. "  Thus,  whi l e t he St ones pur chased t hei r  aut o cover age 

and umbr el l a cover age at  t he same t i me and as a s i ngl e uni t ,  t he 
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r ecor d i ndi cat es t hat  t hey coul d have pur chased t hem at  

di f f er ent  t i mes and as di scr et e pol i c i es.   

¶32 Under  Wi s.  St at .  § 600. 12( 1) ,  " chs.  600 t o 655 shal l  

be l i ber al l y const r ued t o achi eve t he pur poses st at ed t her ei n. "  

The pur pose of  § 632. 32 i s t o " assur e i nsur ance cover age t o 

acci dent  v i ct i ms"  and i t  " must  be br oadl y const r ued so as t o 

i ncr ease r at her  t han l i mi t  cover age. "  Ket t ner  v.  Wausau I ns.  

Cos. ,  191 Wi s.  2d 723,  742,  530 N. W. 2d 399 ( Ct .  App.  

1995) ( i nt er nal  c i t at i on omi t t ed) ;  Home I ns.  Co.  v.  Phi l l i ps,  175 

Wi s.  2d 104,  112,  499 N. W. 2d 193 ( Ct .  App.  1993) .  Mor e 

speci f i cal l y,  " a cent r al  pur pose of  § 632. 32( 4m)  i s t o ensur e 

t hat  al l  i nsur eds know of  t he avai l abi l i t y  of  UI M cover age. "  

Reber ni ck,  289 Wi s.  2d 324,  ¶25.  

¶33 I n exami ni ng t he st at ut es and appl y i ng t hese 

i nt er pr et i ve pr i nci pl es t o t he f act s of  t hi s case,  we det er mi ne 

t hat  t he St ones'  umbr el l a cover age const i t ut es a pol i cy under  

t he meani ng of  § 632. 32( 4m) .  I nt er pr et i ng t he umbr el l a cover age 

as a pol i cy bot h i ncr eases cover age and f ur t her s t he pur pose of  

ensur i ng t hat  i nsur eds know of  t he avai l abi l i t y  of  UI M cover age.  

¶34 I n t he al t er nat i ve,  Acui t y c l ai ms t hat  even i f  t he 

umbr el l a cover age const i t ut es a pol i cy wi t hi n t he meani ng of  

§ 632. 32( 4m) ,  i t  act ual l y di d pr ovi de t he St ones wi t h t he 

r equi r ed not i ce of  avai l abi l i t y  of  UI M i nsur ance.  Begi nni ng i n 

Januar y 1996,  Acui t y sent  not i ce of  t he avai l abi l i t y  of  UI M 

cover age t o al l  of  i t s  aut omobi l e pol i cy r enewal s.  Such not i ce 

was sent  even t o t hose pol i cyhol der s who,  l i ke t he St ones,  

al r eady had UI M cover age i n t hei r  per sonal  aut omobi l e l i abi l i t y  
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pol i cy.  That  not i ce di d not  di f f er ent i at e bet ween UI M cover age 

f or  an under l y i ng pol i cy or  an umbr el l a pol i cy.  Because 

§ 632. 32( 4m) ( a) 2.  r equi r es t hat  t he i nsur er  pr ovi de not i ce " onl y  

one t i me, "  Acui t y cont ends t hat  i t s not i ce was suf f i c i ent .   

¶35 Thi s ar gument  i s al so unper suasi ve.  We have al r eady 

det er mi ned t hat  t he umbr el l a cover age i s a pol i cy wi t hi n t he 

meani ng of  § 632. 32( 4m) ,  and t hat  not i ce of  avai l abi l i t y  of  UI M 

cover age f or  t hat  pol i cy i s r equi r ed.  However ,  Acui t y di d not  

begi n of f er i ng UI M cover age under  i t s Per sonal  Umbr el l a pol i c i es 

unt i l  1999.  I t  woul d be meani ngl ess t o pr ovi de not i ce of  t he 

avai l abi l i t y  of  UI M umbr el l a cover age when t hat  t ype of  cover age 

was i n f act  not  avai l abl e.   

¶36 Mor eover ,  al l owi ng t he ear l i er  not i ce t o suf f i ce as 

not i ce of  t he avai l abi l i t y  of  UI M umbr el l a cover age t hr ee year s 

hence r uns count er  t o our  i nst r uct i on i n Reber ni ck t hat  " wher e 

UI M cover age i s avai l abl e,  i nsur eds shoul d know about  i t . "  289 

Wi s.  2d 324,  ¶25.  UI M umbr el l a cover age became avai l abl e i n 

1999,  and a not i ce sent  t hr ee year s pr i or  does not  l et  i nsur eds 

know about  i t  becomi ng avai l abl e.  The not i ce sent  out  f or  t he 

St ones'  per sonal  aut omobi l e pol i cy r enewal  t her ef or e does not  

sat i sf y t he r equi r ement s of  § 632. 32( 4m) .  

¶37 Thus,  t he St ones'  umbr el l a i nsur ance appl i es t o mot or  

vehi c l e l i abi l i t y  and const i t ut es a pol i cy wi t hi n t he meani ng of  

§ 632. 32( 4m) .  Acui t y was t her ef or e r equi r ed t o pr ovi de not i ce of  

t he avai l abi l i t y  of  UI M cover age under  t hat  pol i cy.  Because i t  

f ai l ed t o pr ovi de such not i ce,  Acui t y v i ol at ed t he mandat e of  

t he st at ut e.   



No.  2005AP001629   

 

16 
 

I V 

¶38 Havi ng concl uded t hat  Acui t y v i ol at ed § 632. 32( 4m)  by 

f ai l i ng t o pr ovi de t he St ones wi t h not i ce of  t he avai l abi l i t y  of  

UI M cover age on t hei r  umbr el l a pol i cy,  t her e r emai ns a quest i on 

of  t he appr opr i at e r emedy f or  such a v i ol at i on.  Under  

Wi s.  St at .  § 631. 15( 3m) ,  a " pol i cy t hat  v i ol at es a st at ut e or  

r ul e i s enf or ceabl e agai nst  t he i nsur er  as i f  i t  conf or med t o 

t he st at ut e or  r ul e. "   

¶39 Ci t i ng t he di ssent  i n Reber ni ck,  t he cour t  of  appeal s 

det er mi ned t hat  whet her  a v i ol at i on of  t he not i ce pr ovi s i on i n 

§ 632. 32( 4m)  r equi r es r et r oact i ve UI M cover age depends on 

whet her  t he i nsur eds woul d have pur chased such cover age had 

not i ce been pr ov i ded.  296 Wi s.  2d 240,  ¶8 ( c i t i ng Reber ni ck,  289 

Wi s.  2d 324,  ¶58 ( But l er ,  J.  di ssent i ng) ) . 7 The cour t  of  appeal s 

concl uded t hat  t her e was no genui ne i ssue of  f act  as t o whet her  

t he St ones woul d have act ual l y pur chased UI M umbr el l a cover age 

had Acui t y pr ovi ded t he r equi r ed not i ce.  I d. ,  ¶8.  I t  based i t s 

concl usi on on Acui t y ' s f ai l ur e t o cont end t hat  t he St ones woul d 

not  have pur chased UI M cover age under  t hei r  umbr el l a i nsur ance 

and t he f act  t hat  t he St ones had i ndeed pur chased $300, 000 of  

UI M cover age i n t hei r  under l y i ng pol i cy.  

                                                 
7 The maj or i t y i n Reber ni ck det er mi ned t hat  t he i nsur er  had 

gi ven t he Reber ni cks not i ce of  t he avai l abi l i t y  of  UI M cover age.  
Reber ni ck v.  Wausau Gen.  I ns.  Co. ,  2006 WI  27,  ¶¶34- 36,  289 
Wi s.  2d 324,  711 N. W. 2d 621.  I t  t her ef or e di d not  r each t he 
i ssue of  r emedy.  Because t he di ssent  concl uded t hat  t he i nsur er  
di d not  pr ovi de not i ce,  i t  addr essed r emedy.  I d. ,  ¶41 ( But l er ,  
J. ,  di ssent i ng) .  
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¶40 We di sagr ee wi t h t he cour t  of  appeal s '  det er mi nat i on 

t hat  t her e i s no genui ne i ssue of  f act  as whet her  t he St ones 

woul d have pur chased UI M umbr el l a cover age.  The mer e f act  t hat  

t he St ones pur chased $300, 000 of  UI M cover age i n t hei r  

under l y i ng pol i cy i s i nsuf f i c i ent  t o show t hat  t hey woul d have 

pai d mor e i n pr emi ums t o pur chase UI M umbr el l a cover age.  

¶41 Mor e i mpor t ant l y we di sagr ee t hat  enf or ci ng t he 

i nsur ance cont r act  as i f  i t  conf or med t o § 632. 32( 4m)  even 

r equi r es a f act ual  det er mi nat i on of  whet her  t he St ones woul d 

have pur chased UI M umbr el l a cover age.  I nst ead we det er mi ne t hat  

enf or ci ng t he St ones'  pol i cy " as i f  i t  conf or med t o"  

§ 632. 32( 4m)  r equi r es t hat  we exami ne what  i s t he appr opr i at e 

r emedy under  t he st at ut e.    

¶42 One possi bi l i t y  f or  r emedy i s t hat  enf or ci ng t he 

pol i cy as i f  i t  conf or med t o § 632. 32( 4m)  demands t hat  Acui t y 

pr ovi de r et r oact i ve cover age i n t he amount  of  t he umbr el l a 

pol i cy l i mi t s.  A second possi bi l i t y  f or  r emedy i s t hat  enf or ci ng 

t he pol i cy as i f  i t  conf or med t o § 632. 32( 4m)  r equi r es t hat  

Acui t y pr ovi de r et r oact i ve cover age onl y at  t he mi ni mum l evel  of  

cover age set  f or t h i n t he st at ut e.  

¶43 Sect i on 632. 32( 4m) ( d)  pr ovi des as f ol l ows:   

I f  an i nsur ed who i s not i f i ed under  par .  ( a)  1.  
accept s under i nsur ed mot or i st  cover age,  t he i nsur er  
shal l  i ncl ude t he cover age under  t he pol i cy j ust  
del i ver ed t o t he i nsur ed i n l i mi t s of  at  l east  $50, 000 
per  per son and $100, 000 per  acci dent .  For  any i nsur ed 
who accept s t he cover age af t er  not i f i cat i on under  par .  
( a)  2. ,  t he i nsur er  shal l  i ncl ude t he cover age under  
t he r enewed pol i cy i n l i mi t s of  at  l east  $50, 000 per  
per son and $100, 000 per  acci dent .  
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Thus,  had t he St ones accept ed UI M cover age pur suant  t o 

§ 632. 32( 4m) ( a) ,  Acui t y woul d have been obl i gat ed t o pr ovi de UI M 

cover age of  at  l east  $50, 000 per  per son and $100, 000 per  

acci dent .  

¶44 Thi s cour t  appl i ed § 631. 15( 3m)  t o an i nsur ance pol i cy 

t hat  f ai l ed t o compl y wi t h § 632. 32( 4m) ( d)  i n Br unson v.  War d,  

2001 WI  89,  245 Wi s.  2d 163,  629 N. W. 2d 140.  I n t hat  case an 

i nsur ed had UI M cover age i n t he amount  of  $25, 000 per  per son and 

$50, 000 per  acci dent .  I d. ,  ¶4.  However ,  t hat  cover age l evel  di d 

not  compor t  wi t h t he mi ni mum r equi r ement s under  § 632. 32( 4m) ( d)  

of  $50, 000 per  per son and $100, 000 per  acci dent .  We det er mi ned 

t hat  t he pol i cy must  be r ead t o pr ovi de t he l evel  of  cover age 

r equi r ed under  t he st at ut e.  " By oper at i on of  l aw,  t he hi gher  

l evel  of  cover age i s ' r ead i n, '  even t hough i t  was not  r ef l ect ed 

i n t he pr emi um pai d. "  I d. ,  ¶24.   

¶45 Br unson pr ovi des onl y l i mi t ed gui dance.  The st at ut or y 

v i ol at i on i n Br unson was a f ai l ur e t o pr ovi de suf f i c i ent  UI M 

cover age t o a pol i cy t hat  al r eady pr ovi ded some UI M cover age.  

Her e,  t he st at ut or y v i ol at i on i s a f ai l ur e t o pr ovi de not i ce of  

avai l abi l i t y ,  and t he quest i on i s how much cover age t o pr ovi de 

i f  cover age i s war r ant ed at  al l .   

¶46 The l egi s l at i ve hi st or y pr ovi des no f ur t her  gui dance.  

As we not ed i n Reber ni ck,  t he bi l l  t hat  l ed t o § 632. 32( 4m)  

bei ng adopt ed concer ned " st acki ng"  of  mot or  vehi c l e cover age and 

" dr i ve- ot her - car "  pr ovi s i ons i n mot or  vehi c l e pol i c i es.  289 

Wi s.  2d 324,  ¶24.  The dr af t i ng r ecor ds r egar di ng not i f i cat i on of  

t he avai l abi l i t y  of  UI M cover age ar e spar se,  and pr ovi de no 
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i nf or mat i on r egar di ng cover age t o be i mpl i ed f or  f ai l ur e t o 

pr ovi de adequat e not i ce.  See i d. ;  1995 S. B.  6,  Legi s l at i ve 

Ref er ence Bur eau dr af t i ng f i l e;  see al so 1995 Wi s.  Act  21.  

¶47 Lacki ng cl ear  aut hor i t y f r om t hi s st at e' s case l aw and 

l egi s l at i ve hi st or y on t he quest i on of  cover age,  we t ur n t o 

ot her  sour ces f or  i nst r uct i on.  Two ar eas of  j ur i spr udence 

pr ovi de some gui dance:  cases i n whi ch cover age i s i mpl i ed 

because of  a f ai l ur e t o of f er  cover age as par t  of  an aut o 

l i abi l i t y  pol i cy and cases i n whi ch cover age i s i mpl i ed because 

of  a f ai l ur e t o pr ovi de cover age as par t  of  an umbr el l a pol i cy.  

¶48 Fi r st ,  t her e ar e a number  of  j ur i sdi ct i ons t hat  have 

addr essed i nsur er s '  f ai l ur e t o f ul f i l l  s t at ut or y  r equi r ement s t o 

make of f er s of  uni nsur ed mot or i st  ( UM)  and UI M cover age as par t  

of  an aut omobi l e l i abi l i t y  pol i cy.  A l eadi ng t r eat i se on UM and 

UI M i nsur ance summar i zes t he cases as f ol l ows.    

When under i nsur ed mot or i st  i nsur ance cover age i s 
i mposed by oper at i on of  l aw because an i nsur ance 
company f ai l ed t o compl y wi t h a l egi s l at i ve mandat e,  
quest i ons somet i mes ar i se about  t he cover age l i mi t s 
f or  t he i nsur ance.  Typi cal l y,  l egi s l at i on mandat es 
t hat  when an i nsur er  f ai l s  t o pr ove an ef f ect i ve 
of f er ,  t he i nsur er  must  pr ovi de t he mi ni mum cover age 
r equi r ed t o be of f er ed t o t he pur chaser  under  t he 
st at ut e.  

3 Al an I .  Wi di ss & Jef f r ey E.  Thomas,  Uni nsur ed and Under i nsur ed 

Mot or i st  I nsur ance,  § 32. 7 ( 3d ed.  2005) .   

¶49 I n Tucker  v.  Count r y Mut .  I ns.  Co. ,  f or  exampl e,  t he 

Appel l at e Cour t  of  I l l i noi s i nt er pr et ed a st at ut e pr ovi di ng t hat  

no aut omobi l e l i abi l i t y  i nsur ance may be i ssued " unl ess 

under i nsur ed mot or i st  cover age i s of f er ed i n an amount  equal  t o 
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t he i nsur ed' s uni nsur ed mot or i st  cover age l i mi t s. "  465 N. E. 2d 

956,  958 ( I l l .  App.  1984) ( c i t i ng 1979 I l l .  Laws 4771) .  I t  

det er mi ned t hat  wher e an i nsur er  f ai l ed t o make a suf f i c i ent  

of f er  under  t he st at ut e,  a pr oper  r emedy was t o i mpl y UI M 

cover age i nt o a pol i cy " by oper at i on of  l aw i n l i mi t s equal  t o 

[ t he i nsur ed' s]  uni nsur ed mot or i st  cover age .  .  .  . "  I d.  at  962.   

¶50 I n Rut t er  v.  The Hor ace Mann I ns.  Co. ,  545 N. E. 2d 1381 

( I l l .  App.  Ct .  1989) ,  t he appel l at e cour t  r ei t er at ed t hat  v i ew.  

Wher e t her e i s a def i c i ent  of f er  of  UI M cover age,  t he 

appr opr i at e r emedy i s t o i mpl y UI M cover age wi t h " l i mi t s equal  

t o t hose of  t he uni nsur ed- mot or i st  cover age. "  I d.  at  1387- 88 

( c i t i ng I l l .  Rev.  St at .  1981,  ch.  73,  par .  755a - -  2( 4) ) ;  see 

al so Fuoss v.  Aut o Owner s ( Mut . )  I ns.  Co. ,  516 N. E. 2d 268,  270 

( I l l .  1987) ( " Shoul d we r ef or m Fuoss'  pol i cy i n accor dance wi t h 

t he Code,  we coul d i mpl y cover age at  no mor e t han ei t her  

$15, 000/ $30, 000 ( as t he c i r cui t  cour t  di d) ——t he amount  of  hi s 

uni nsur ed l i mi t s——or  $25, 000/ $50, 000 ( as t he appel l at e cour t  

di d) ——t he amount  of  hi s bodi l y i nj ur y l i abi l i t y  i nsur ance. " )  

¶51 The I l l i noi s cases,  however ,  i nt er pr et  a st at ut e 

di f f er ent  f r om Wi s.  St at .  § 632. 32( 4m) ( d) .  The I l l i noi s st at ut e 

r equi r es t hat  i nsur er s of f er  UI M i n an amount  equal  t o t he 

i nsur ed' s UM cover age.  Sect i on 632. 32( 4m) ( d) ,  however ,  r equi r es 

t hat  i nsur er s pr ovi di ng UI M cover age of f er  i t  at  l east  at  a set  

mi ni mum l evel ——$50, 000 per  per son,  $100, 000 per  acci dent ——f or  

al l  i nsur eds,  r egar dl ess of  t he l i mi t s of  t he i nsur ed' s 

l i abi l i t y  and uni nsur ed mot or i st  cover age.  Thi s di f f er ence does 

not  appear  t o change t he anal ysi s:  
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Wher e t he st at ut e cal l s f or  under i nsur ed mot or i st  
l i mi t s at  l east  equal  t o st at ut or y mi ni mum l i abi l i t y 
l i mi t s,  t he i nsur er ' s obl i gat i on t o pr ovi de 
under i nsur ed mot or i st  l i mi t s i s l i mi t ed t o t hose 
r equi r ed f or  mi ni mum l i abi l i t y  cover age,  and t her e i s  
no obl i gat i on t o pr ovi de under i nsur ed mot or i st  l i mi t s 
equal  t o t he hi gher  l i abi l i t y  l i mi t s car r i ed by t he 
i nsur ed.  

3 Wi l l i am J.  Scher mer  & I r v i n E.  Scher mer ,  Aut omobi l e Li abi l i t y  

I nsur ance,  § 38. 28 ( 4t h ed.  2004) .   

¶52 Ross v.  Uni t ed Ser vs.  Aut o.  Ass' n,  899 S. W. 2d 53 ( Ar k.  

1995) ,  i s  i l l us t r at i ve.  I n Ross,  UI M cover age was i mpl i ed by 

oper at i on of  l aw because t he i nsur ed f ai l ed t o obt ai n an 

adequat e r ej ect i on of  cover age.  I d.  at  54.  Det er mi ni ng t he 

amount  of  cover age i mpl i ed r equi r ed t he cour t  t o i nt er pr et  Ar k.  

Code Ann.  § 23- 89- 209 ( 1992) ,  whi ch pr ovi des t hat  UI M cover age 

" shal l  be at  l east  equal  t o t he l i mi t s pr escr i bed f or  bodi l y 

i nj ur y or  deat h under  [ Ar k.  Code Ann. ]  § 27- 19- 605. "  I d.  at  54-

55.  Sect i on 27- 19- 605,  i n t ur n,  r equi r es $25, 000 mi ni mum 

l i abi l i t y  cover age f or  bodi l y i nj ur y or  deat h.  I d.  at  55.  The 

cour t  det er mi ned t hat  t he st at ut es mandat e onl y t hat  i nsur er s 

of f er  $25, 000 UI M cover age,  and t hat  when UI M i s  i mpl i ed by l aw,  

" t he i nsur ed wi l l  be l i mi t ed t o t he mi ni mum amount  r ef er r ed t o 

i n t he st at ut e of  $25, 000. "  I d.  To r equi r e mor e woul d be t o 

" f or ce upon t he i nsur ance company somet hi ng t hat  i s not  pr esent  

i n t he st at ut e. "  I d.  ( quot i ng Jabl onski  v.  Mut .  Ser v.  Cas.  I ns.  

Co. ,  408 N. W. 2d 854,  857- 58 ( Mi nn.  1987) ) .   

¶53 These aut hor i t i es al l  i ndi cat e t hat  wher e an i nsur er  

f ai l s  t o make an adequat e of f er  of  UI M cover age,  and UI M 

cover age i s t her ef or e i mpl i ed by oper at i on of  l aw,  i t  i s  i mpl i ed 
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at  a l evel  equal  t o t he mi ni mum l evel  r equi r ed t o be of f er ed 

under  t he st at ut e.  Thi s suggest s t hat  under  Wi sconsi n l aw,  

i mpl i ed UI M cover age shoul d be at  t he l evel  pr escr i bed i n 

§ 632. 32( 4m) ( d) ——$50, 000 per  per son and $100, 000 per  acci dent .   

¶54 However ,  t he above cases concer n t he f ai l ur e t o 

f ul f i l l  a st at ut or y obl i gat i on t o pr ovi de UI M i nsur ance as par t  

of  a pr i mar y aut omobi l e l i abi l i t y  pol i cy r at her  t han as par t  of  

an umbr el l a pol i cy.  Because t hi s  case concer ns umbr el l a cover age 

r at her  t han a pr i mar y aut omobi l e l i abi l i t y  pol i cy,  i t  i s  al so 

usef ul  t o exami ne cases i n whi ch cour t s have det er mi ned t hat  UI M 

cover age i s i mpl i ed because an i nsur er  f ai l s  t o of f er  UI M 

cover age as par t  of  an umbr el l a pol i cy.  A number  of  

j ur i sdi ct i ons have det er mi ned t hat  wher e UI M cover age i s i mpl i ed 

i n an umbr el l a pol i cy,  i t  wi l l  be i mpl i ed at  t he f ul l  l evel  of  

l i abi l i t y  cover age pr ovi ded by t he umbr el l a pol i cy.   

¶55 I n Or msbee v.  Al l st at e I ns.  Co. ,  859 P. 2d 732 ( Ar i z.  

1993) ,  f or  exampl e,  t he Ar i zona Supr eme Cour t  det er mi ned t hat  an 

umbr el l a pol i cy pr ovi di ng aut omobi l e l i abi l i t y  cover age was an 

aut omobi l e l i abi l i t y  pol i cy wi t hi n t he meani ng of  st at e 

st at ut es.  Ar i zona' s UM/ UI M st at ut e r equi r ed i nsur er s t o of f er  

UI M cover age " i n l i mi t s not  l ess t han t he l i abi l i t y  l i mi t s 

wi t hi n t he pol i cy, "  I d.  at  733 ( c i t i ng Ar i z.  Rev.  St at .  § 20-

259. 01( C) ( 1992) ) .  The cour t  det er mi ned t hat  an i nsur er ' s f ai l ur e 

t o of f er  UI M cover age as par t  of  an i nsur ed' s umbr el l a pol i cy 

r esul t ed i n " i mput at i on"  of  t he UI M cover age t o t he pol i cy as a 

mat t er  of  l aw.  I d.  at  736.   
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¶56 The Nor t her n Di st r i ct  of  Ohi o has si mi l ar l y concl uded 

t hat  umbr el l a pol i c i es t hat  cover  aut omobi l es must  pr ovi de UI M 

cover age at  t he f ul l  l evel  of  l i abi l i t y  cover age under  t he 

pol i cy.  The cour t  i n Kr st i ch v.  Uni t ed Ser vs.  Aut o.  Ass' n,  776 

F.  Supp.  1225 ( N. D.  Ohi o 1991)  appl i ed bot h Ohi o and Nor t h 

Car ol i na UI M st at ut es t o a $1 mi l l i on umbr el l a pol i cy.  The Ohi o 

st at ut e st at ed t hat  no aut omobi l e l i abi l i t y  i nsur ance coul d be 

i ssued unl ess i t  pr ovi ded " [ u] nder i nsur ed mot or i st  cover age,  

whi ch shal l  be i n an amount  of  cover age equi val ent  t o t he 

aut omobi l e l i abi l i t y"  cover age.  I d.  at  1232- 33 ( quot i ng Ohi o 

Rev.  Code § 3937. 18( A) ( 1990) ) .   

¶57 The Nor t h Car ol i na st at ut e r equi r ed t hat  any 

aut omobi l e l i abi l i t y  pol i cy " pr ovi de under i nsur ed mot or i st  

cover age .  .  .  i n an amount  equal  t o t he pol i cy l i mi t s f or  

aut omobi l e bodi l y i nj ur y l i abi l i t y  as speci f i ed i n 

t he .  .  .  pol i cy. "  I d.  at  1234 ( quot i ng N. C.  Gen.  St at s.  § 20-

279. 21( b) ( 4) ( 1990) ) .  The cour t  det er mi ned t hat  under  bot h 

st at ut es,  t he i nsur er  was r equi r ed t o pr ovi de UI M cover age wi t h 

a l i mi t  of  $1 mi l l i on under  t he umbr el l a pol i cy.  I d.  at  1235.  

See al so Am.  Econ.  I ns.  Co.  v.  Canamor e,  834 P. 2d 542,  544 ( Or .  

Ct .  App.  1992) ( under  st at ut e r equi r i ng ever y mot or  vehi c l e 

pol i cy t o pr ovi de UI M,  i nsur er ' s f ai l ur e t o of f er  UI M cover age 

r equi r ed r ef or mi ng pol i cy t o pr ovi de UI M cover age i n t he amount  

of  umbr el l a pol i cy ' s bodi l y i nj ur y l i mi t s) ;  Uni t ed Nat ' l  I ns.  

Co.  v.  DePr i z i o,  705 N. E. 2d 455,  460- 61 ( I nd.  1999) ;  Rhonda 

Suki n Kaye,  Requi r ement  t hat  Mul t i cover age Umbr el l a I nsur ance 

Pol i cy Of f er  Uni nsur ed-  or  Under i nsur ed- mot or i st  Cover age Equal  
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t o Li abi l i t y  Li mi t s under  Umbr el l a Pr ovi s i ons,  52 A. L. R. 5t h 451,  

§ 3 ( 1997) ( col l ect i ng cases) .  

¶58 Thus,  t her e ar e a number  of  i nst ances i n whi ch cour t s 

have det er mi ned t hat  wher e an i nsur er  f ai l s t o pr ovi de UI M 

cover age i n an umbr el l a pol i cy,  UI M cover age wi l l  be i mpl i ed 

i nt o t he pol i cy at  t he l evel  of  l i abi l i t y  cover age of f er ed by 

t hat  pol i cy.  We not e,  however ,  t hat  t hese cases ar e based upon 

st at ut es r equi r i ng aut omobi l e l i abi l i t y  pol i c i es t o pr ovi de UI M 

cover age i n amount s equal  t o t he l i abi l i t y  l i mi t s of  t he pol i cy.  

They t her ef or e cont r ast  wi t h t he pr esent  case because Wi sconsi n 

r equi r es onl y t hat  i nsur er s who make UI M cover age avai l abl e 

pr ovi de i t  at  a st at ut or y mi ni mum l evel .  Wi s.  St at .  

§ 632. 32( 4m) ( d) .  

¶59 Ther e do not  appear  t o be any cases i n whi ch cour t s 

have det er mi ned t hat  a st at ut or y  mi ni mum l evel  of  UI M cover age,  

i ndependent  of  t he i nsur ed' s l i abi l i t y  l i mi t ,  i s  i mpl i ed i n an 

umbr el l a pol i cy.  I ndeed,  Wi sconsi n seems t o be anomal ous i n 

i nt er pr et i ng a s t at e st at ut e t hat  r equi r es i nsur er s t o pr ovi de 

UI M cover age at  a st at ut or y mi ni mum l evel  as appl y i ng t o 

umbr el l a pol i c i es.  That  i s,  t he cases r equi r i ng i nsur er s t o 

pr ovi de UI M cover age i n umbr el l a pol i c i es do so on t he basi s of  
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st at ut es r equi r i ng i nsur er s t o pr ovi de UI M cover age at  t he 

l i abi l i t y  l i mi t  of  aut omobi l e pol i c i es. 8 

¶60 Nonet hel ess,  t he cases i n whi ch cour t s have det er mi ned 

t hat  UI M cover age i s i mpl i ed wher e an i nsur er  f ai l s  t o pr ovi de 

UI M cover age as par t  of  an umbr el l a pol i cy ar e i nst r uct i ve.  UI M 

cover age i s gener al l y i mpl i ed at  t he f ul l  l evel  of  l i abi l i t y  

cover age i n an umbr el l a pol i cy wher e st at ut es r equi r e t hat  any 

aut omobi l e l i abi l i t y  pol i cy pr ovi de UI M cover age at  t he f ul l  

l evel  of  t he i nsur ed' s l i abi l i t y  cover age.  Wi sconsi n does not  

have such a r equi r ement .  Mor eover ,  because t he cases ar e based 

on st at ut es r equi r i ng UI M cover age at  t he f ul l  l evel  of  

l i abi l i t y  cover age,  t hey act ual l y i mpl y UI M cover age at  t he onl y 

l evel  r ecogni zed by st at ut e f or  mot or  vehi c l e l i abi l i t y  

pol i c i es.  Wi sconsi n,  t hough,  r ecogni zes UI M cover age at  a l ower  

l evel  t han t he l i abi l i t y  l i mi t s  of  a mot or  vehi c l e l i abi l i t y  

pol i cy.  

                                                 
8 Sever al  aut hor i t i es asser t  t hat  whet her  an umbr el l a pol i cy 

may be consi der ed an aut omobi l e pol i cy such t hat  i t  pr ovi des UM 
or  UI M cover age r ef l ect s whet her  a st at e' s UM/ UI M st at ut es ar e 
" mi ni mum l i abi l i t y"  st at ut es ( r equi r i ng i nsur er s t o pr ovi de 
cover age at  a st at ut or y mi ni mum l evel  i ndependent  of  an 
i nsur ed' s l i abi l i t y  cover age)  or  " f ul l  r ecover y"  st at ut es 
( r equi r i ng i nsur er s t o pr ovi de cover age at  l i abi l i t y  l i mi t s) .  
Gener al l y,  cour t s have i nt er pr et ed " mi ni mum l i abi l i t y"  st at ut es 
as not  r equi r i ng umbr el l a pol i c i es t o pr ovi de UM/ UI M cover age,  
whi l e cour t s have of t en ( t hough not  al ways)  i nt er pr et ed " f ul l  
r ecover y"  st at ut es as r equi r i ng umbr el l a pol i c i es t o pr ovi de 
UM/ UI M cover age.  Li sa K.  Gr egor y,  " Excess"  or  " Umbr el l a"  
I nsur ance Pol i cy As Pr ovi di ng Cover age f or  Acci dent s wi t h 
Uni nsur ed or  Under i nsur ed Mot or i st s,  2 A. L. R. 5t h 922,  §§ 2[ a] ,  
5[ a]  ( 1992) ;  Uni t ed Nat ' l  I ns.  Co.  v.  DePr i z i o,  705 N. E. 2d 455,  
461- 62 ( I nd.  1999) ;  Or msbee v.  Al l st at e I ns.  Co. ,  859 P. 2d 732,  
735 ( Ar i z.  1993) .  
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¶61 Havi ng r evi ewed t he f or egoi ng aut hor i t i es,  we ar e 

per suaded t hat  wher e an i nsur er  f ai l s  t o pr ovi de adequat e not i ce 

of  t he avai l abi l i t y  of  UI M cover age,  t he appr opr i at e r emedy i s 

t o r ead i n onl y  t he mi ni mum l evel  of  UI M cover age r equi r ed under  

§ 632. 32( 4m) ( d) ——$50, 000 per  per son and $100, 000 per  acci dent .  

The sol e Wi sconsi n case appl y i ng § 631. 15( 3m)  t o an i nsur ance 

pol i cy t hat  di d not  compl y wi t h § 632. 32( 4m) ( d)  " r eads i n"  t he 

st at ut or y mi ni mum cover age.  Br unson,  245 Wi s.  2d 163,  ¶24.   

¶62 Fur t her ,  i n cases wher e i nsur er s f ai l  t o of f er  UI M 

cover age as par t  of  an aut omobi l e l i abi l i t y  pol i cy,  t he amount  

of  UI M cover age i mpl i ed depends upon whet her  st at e st at ut es 

r equi r e i nsur er s t o pr ovi de UI M cover age at  a st at ut or y mi ni mum 

l evel  or  at  t he l evel  of  t he i nsur ed' s UM or  l i abi l i t y  cover age.  

Wher e,  as i n Wi sconsi n,  i nsur er s t hat  pr ovi de UI M cover age must  

pr ovi de i t  at  a st at ut or y mi ni mum l evel  i ndependent  of  t he 

i nsur ed' s l i abi l i t y  l i mi t ,  cour t s i mpl y t hat  mi ni mum l evel .  

Hi gher  l evel s ar e i mpl i ed onl y wher e r equi r ed by st at ut e.   

¶63 Fi nal l y,  wher e cour t s i mpl y UI M cover age i n umbr el l a 

pol i ces,  t hey i mpl y t he cover age at  t he st at ut or i l y  r equi r ed 

l evel .  Thi s has gener al l y r esul t ed i n i mpl i ed UI M cover age at  

t he l evel  of  cover age f or  t he umbr el l a pol i cy.  However ,  t hi s i s 

because t he r el evant  st at e st at ut es r equi r e mot or  vehi c l e 

l i abi l i t y  pol i c i es t o pr ovi de UI M cover age at  t he same l evel  as 

t he i nsur ed' s l i abi l i t y  cover age.  I n Wi sconsi n,  i nsur er s t hat  

pr ovi de UI M cover age ar e r equi r ed t o do so onl y  at  a st at ut or y  

mi ni mum l evel ,  r egar dl ess of  t he i nsur ed' s l i abi l i t y  cover age.   
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¶64 We t her ef or e concl ude t hat  pur suant  t o § 631. 15( 3m) ,   

enf or ci ng t he umbr el l a pol i cy " as i f  i t  conf or med t o t he 

st at ut e"  ent i t l es t he i nsur eds t o onl y t he l evel  of  cover age 

necessar y f or  t hei r  pol i cy t o conf or m t o § 632. 32( 4m) ( d) ——

$50, 000 per  per son and $100, 000 per  acci dent .  Accor di ngl y,  we 

r ead i n t hat  l evel  of  cover age t o t he St ones'  umbr el l a 

i nsur ance.  

V 

¶65 Acui t y has per suaded us t hat  i nt er pr et i ng t he St ones'  

pol i cy as i f  i t  conf or med t o § 632. 32( 4m)  r equi r es r eadi ng i n 

cover age at  t he st at ut or y mi ni mum l evel ——$50, 000 per  per son and 

$100, 000 per  acci dent .   However ,  t hat  det er mi nat i on does not  end 

our  i nqui r y.  Rat her ,  we must  addr ess t he quest i on of  r emedy i n 

l i ght  of  t he st i pul at i on bet ween t he par t i es.   

¶66 Af t er  t he c i r cui t  cour t  deni ed Acui t y ' s mot i on f or  

r econsi der at i on,  and bef or e t r i al ,  t he par t i es ent er ed i nt o a 

st i pul at i on.  They agr eed " t hat  t he $500, 000 f i gur e woul d be t he 

amount  t hat  ACUI TY woul d pay f or  t he i nj ur i es and damages 

sust ai ned by G.  Vaughn St one and Chr i st i ne St one i n t he event  

i nsur ance cover age i s f ound on appeal  t o exi st  f r om 

ACUI TY .  .  .  . "   

¶67 We have r ecent l y hel d t hat  " i nt er pr et at i on of  a 

st i pul at i on must ,  above al l ,  gi ve ef f ect  t o t he i nt ent i on of  t he 

par t i es. "  Pi er ce v.  Physi c i ans I ns.  Co.  of  Wi s. ,  I nc. ,  2005 WI  

14,  ¶31,  278 Wi s.  2d 82,  692 N. W. 2d 558 ( c i t i ng D' Angel o v.  

Cor nel l  Paper boar d Pr ods.  Co. ,  33 Wi s.  2d 218,  227,  147 

N. W. 2d 321 ( 1967) ) .  Whi l e r el i ef  f r om st i pul at i ons i s gover ned 
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by Wi s.  St at .  § 806. 07,  pr i nci pl es of  cont r act  l aw appl y i n 

i nt er pr et i ng st i pul at i ons.  Koci nski  v.  Home I ns.  Co. ,  154 

Wi s.  2d 56,  67- 68,  452 N. W. 2d 360 ( 1990) .  I n det er mi ni ng t he 

par t i es '  i nt ent i ons,  t he t er ms of  a cont r act  or  st i pul at i on 

" shoul d be gi ven t hei r  pl ai n or  or di nar y meani ng. "  Huml  v.  

Vl azny,  2006 WI  87,  ¶52,  293 Wi s.  2d 169,  716 N. W. 2d 807.  I f  t he 

agr eement  i s not  ambi guous,  ascer t ai ni ng t he par t i es '  i nt ent  

" ends wi t h t he f our  cor ner s of  t he cont r act ,  wi t hout  

consi der at i on of  ext r i nsi c evi dence. "  I d.  

¶68 Because we have det er mi ned t hat  i nt er pr et i ng t he 

St ones'  umbr el l a i nsur ance as i f  i t  conf or med t o t he st at ut e 

r equi r es r eadi ng i n t he st at ut or y mi ni mum UI M cover age,  

" i nsur ance cover age i s f ound on appeal  t o exi st  f r om Acui t y. "  

Thus,  under  t he pl ai n l anguage of  t he st i pul at i on,  t he amount  

Acui t y must  pay t he St ones f or  t hei r  i nj ur i es i s $500, 000.  

¶69 Af t er  t he f i r st  r ound of  or al  ar gument s bef or e t hi s 

cour t ,  we i ssued an or der  r equest i ng t hat  t he par t i es submi t  

suppl ement al  br i ef s addr essi ng t he i ssue of  r emedy,  i ncl udi ng 

t he ef f ect  of  t he st i pul at i on.  Acui t y ar gues t he st i pul at i on was 

based on t he cont ext ual  ambi gui t y i ssue,  and t hat  t he Reber ni ck 

i ssue " di d not  exi st "  at  t he t i me of  t he st i pul at i on " ot her  t han 

as a Cour t  of  Appeal s di ssent . "  I t  mai nt ai ns t hat  Acui t y shoul d 

have t he oppor t uni t y t o l i t i gat e t he " new t heor y. "  

¶70 We di sagr ee.  Fi r st ,  i t  i s  i ncor r ect  t hat  at  t he t i me 

t he par t i es ent er ed i nt o t he s t i pul at i on t he Reber ni ck i ssue 

exi st ed onl y i n a cour t  of  appeal s di ssent .  The maj or i t y of  t he 

cour t  of  appeal s  i n Reber ni ck agr eed t hat  i nsur er s ar e r equi r ed 
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t o pr ovi de not i ce of  t he avai l abi l i t y  of  umbr el l a UI M cover age.  

278 Wi s.  2d 461,  ¶8.  The cour t  di d not  r ead i n UI M cover age 

because i t  det er mi ned t hat  t he i nsur er  had pr ovi ded not i ce.  I d. ,  

¶13.  That  was t he same det er mi nat i on made by t hi s cour t  on 

r evi ew.  289 Wi s.  2d 324,  ¶39.   

¶71 Mor eover ,  bef or e ent er i ng i nt o t he st i pul at i on,  t he 

par t i es submi t t ed l et t er s t o t he c i r cui t  cour t  r egar di ng t he 

appl i cabi l i t y  of  t he cour t  of  appeal s '  deci s i on i n Reber ni ck.  At  

t he hear i ng on Acui t y ' s mot i on f or  r econsi der at i on,  bot h par t i es 

addr essed t he i mpor t  of  Reber ni ck.  The ci r cui t  cour t  consi der ed 

Reber ni ck i n i t s del i ber at i ons on t he mot i on f or  

r econsi der at i on.   

¶72 I n addi t i on,  t he st i pul at i on has no l anguage st at i ng 

t hat  Acui t y wi l l  pay $500, 000 i f  cover age i s f ound t o exi st  

because t he pol i cy i s cont ext ual l y ambi guous.  Rat her ,  i t s  t er ms 

ar e gener al ,  appl y i ng " i n t he event  i nsur ance cover age i s f ound 

on appeal  t o exi st  f r om Acui t y. "  I t  i s  t her ef or e unper suasi ve 

t hat  t he par t i es i nt ended t he st i pul at i on t o oper at e onl y i f  t he 

case wer e deci ded on t he gr ounds of  cont ext ual  ambi gui t y. 9  

                                                 
9 Just i ce Roggensack' s concur r ence/ di ssent  mai nt ai ns t hat  

t he l anguage of  t he st i pul at i on i s ambi guous because of  i t s  
gener al  l anguage.  ( " Because of  t he gener al  l anguage i n whi ch t he 
st i pul at i on i s phr ased,  r easonabl e peopl e coul d di sagr ee about  
t he meani ng of  t he document . "  Just i ce Roggensack' s 
concur r ence/ di ssent ,  ¶91. )   I n essence,  i t  ar gues t hat  because 
t he l anguage of  t he st i pul at i on i s wor ded so br oadl y as t o 
r equi r e payment  i n any case t hat  cover age i s f ound t o exi st  on 
appeal ,  i t  can be i nt er pr et ed as r equi r i ng payment  onl y i n a 
nar r ow r ange of  cases i n whi ch cover age i s f ound t o exi st .  That  
v i ew t ur ns t he pl ai n l anguage of  t he st i pul at i on on i t s head.   
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¶73 Rat her ,  i n ent er i ng i nt o t he st i pul at i on Acui t y 

avoi ded t he pot ent i al  f or  even gr eat er  exposur e due t o t he $1 

mi l l i on l i mi t  and t he l ack of  a r educi ng cl ause i n t he St ones'  

umbr el l a pol i cy.  One of  t he key di sput es i n Acui t y ' s mot i on f or  

r econsi der at i on and i n t he hear i ng on t hat  mot i on was whet her  

umbr el l a UI M cover age shoul d be r ead t o i ncl ude a r educi ng 

cl ause,  even t hough nei t her  t he St ones'  umbr el l a pol i cy nor  t he 

UI M endor sement  t o per sonal  umbr el l a cover age t hat  t he St ones 

coul d have pur chased cont ai ned a r educi ng cl ause.  Thus,  t he 

st i pul at i on avoi ded a di sput e over  whet her ,  i f  cover age was 

f ound t o exi st  on appeal ,  such cover age was subj ect  t o a 

r educi ng cl ause.  Acui t y t her ef or e avoi ded t he pot ent i al  t hat  i t  

woul d have t o pay t he f ul l  $1 mi l l i on l i mi t  of  t he pol i cy shoul d 

an appel l at e cour t  det er mi ne t hat  t he cover age was not  subj ect  

t o a r educi ng cl ause.   

¶74 We ar e al so not  per suaded by Acui t y ' s ar gument  t hat  i t  

shoul d be al l owed t o l i t i gat e t he Reber ni ck t heor y.  The 

i nt er pr et at i on of  t he t er ms of  a st i pul at i on,  l i ke t he 

i nt er pr et at i on of  t he t er ms of  a cont r act ,  i s  a quest i on of  l aw.  

Duhame,  154 Wi s.  2d at  262.  Thus,  we need not  r emand t he case t o 

t he c i r cui t  cour t  f or  t he par t i es t o l i t i gat e t he i nt er pr et at i on 

of  t he st i pul at i on,  whi ch i s c l ear  on i t s f ace.  Acui t y has 

al r eady had t he oppor t uni t y t o ar gue t he i ssue i n i t s 

suppl ement al  br i ef s.   

¶75 The ci r cui t  cour t  det er mi ned t hat  t he St ones wer e 

ent i t l ed t o UI M cover age under  t hei r  umbr el l a i nsur ance because 

t hei r  pol i cy was cont ext ual l y ambi guous,  and t he St ones have 
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cont i nued t o mai nt ai n t hat  t hei r  pol i cy i s cont ext ual l y  

ambi guous.  However ,  because we det er mi ne t hat  i nsur ance cover age 

exi st s due t o Acui t y ' s f ai l ur e t o pr ovi de adequat e not i ce under  

§ 632. 32( 4m)  and t hat  t he amount  set  f or t h i n t he st i pul at i on 

cont r ol s,  we need not  r each t he quest i on of  whet her  i nsur ance 

cover age al so exi st s on t he gr ound t hat  t he pol i cy was 

cont ext ual l y ambi guous.   

¶76 Havi ng det er mi ned t hat  wher e an i nsur er  f ai l s  t o 

pr ovi de adequat e not i ce of  t he avai l abi l i t y  of  UI M cover age,  t he 

appr opr i at e r emedy i s t o r ead i n t he mi ni mum l evel  of  UI M 

cover age r equi r ed under  § 632. 32( 4m) ( d) ——$50, 000 per  per son and 

$100, 000 per  acci dent ,  cover age has been f ound t o exi st  on 

appeal  f r om Acui t y.  Thus,  under  t he pl ai n l anguage of  t he 

st i pul at i on $500, 000 i s t he amount  t hat  Acui t y must  pay f or  t he 

i nj ur i es sust ai ned by t he St ones.  

VI  

¶77 I n sum,  r el y i ng on pr ecedent ,  we concl ude t hat  by 

f ai l i ng t o pr ovi de t he St ones wi t h not i ce of  t he avai l abi l i t y  of  

UI M cover age as par t  of  t hei r  umbr el l a i nsur ance,  Acui t y  

v i ol at ed t he not i ce pr ovi s i on of  § 632. 32( 4m) .  We f ur t her  

det er mi ne t hat  wher e an i nsur er  f ai l s  t o pr ovi de not i ce of  t he 

avai l abi l i t y  of  UI M cover age as par t  of  an i nsur ance pol i cy,  t he 

appr opr i at e r emedy i s t o r ead i n t he l evel  of  cover age necessar y 

f or  t he pol i cy t o conf or m t o § 632. 32( 4m) ( d) ——$50, 000 per  per son 

and $100, 000 per  acci dent .   

¶78 I n t he pr esent  case,  however ,  t he St ones'  r ecover y i s 

set  by a st i pul at i on bet ween t he par t i es,  and we honor  t hei r  
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agr eement .  Because we det er mi ne t hat  i nsur ance cover age exi st s 

f r om Acui t y,  under  t he pl ai n l anguage of  t he st i pul at i on 

$500, 000 i s t he amount  Acui t y must  pay f or  t he i nj ur i es and 

damages sust ai ned by t he St ones.  Havi ng deci ded t he case on t he 

basi s of  t he st at ut e and st i pul at i on,  we do not  r each t he 

quest i on of  whet her  t he St ones'  pol i cy i s cont ext ual l y 

ambi guous.  Accor di ngl y,  we af f i r m t he cour t  of  appeal s,  but  wi t h 

di f f er ent  r at i onal e.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶79 Just i ce ANNETTE KI NGSLAND ZI EGLER di d not  par t i c i pat e.  
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¶80 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring in part, 

dissenting in part).   I  j oi n t he maj or i t y opi ni on except  f or  

t hose por t i ons of  t hat  opi ni on t hat  i nt er pr et  t he st i pul at i on 

bet ween G.  Vaughn St one and Chr i st i ne St one ( t he St ones)  and 

Acui t y,  a Mut ual  I nsur ance Company ( Acui t y) ,  as r equi r i ng Acui t y  

t o pr ovi de $500, 000 i n under i nsur ed mot or i st  ( UI M)  payment s t o 

t he St ones under  t he umbr el l a pol i cy Acui t y i ssued.   I  

r espect f ul l y di ssent  f r om t he maj or i t y opi ni on' s di scussi on and 

concl usi ons r el at i ve t o t he st i pul at i on f or  t hr ee r easons:   ( 1)  

t he st i pul at i on i s ambi guous as t o t he par t i es '  i nt ent ;  ( 2)  t he 

maj or i t y opi ni on unr easonabl y i nt er pr et s t he par t i es '  

st i pul at i on t o ef f ect  an unwar r ant ed penal t y agai nst  Acui t y;  and 

( 3)  i n t he al t er nat i ve,  even wer e I  t o agr ee wi t h t he maj or i t y  

opi ni on' s i nt er pr et at i on of  t he st i pul at i on,  f ai r ness r equi r es 

t hat  t he penal t y t o whi ch Acui t y shoul d be subj ect ed f or  f ai l i ng 

t o compl y wi t h Wi s.  St at .  § 632. 32( 4m) ( a) 1 be r ef er r ed t o t he 

c i r cui t  cour t  so t hat  Acui t y can br i ng a mot i on pur suant  t o Wi s.  

St at .  § 806. 07( 1) ,  t o r equest  r el i ef  f r om t he st i pul at i on,  i n 

or der  t hat  Acui t y be t r eat ed t he same as woul d any ot her  i nsur er  

who di d not  gi ve t he not i ce r equi r ed by § 632. 32( 4m) ( a) 1.    

I .   BACKGROUND 

¶81 The backgr ound f act s r el at i ng t o t he st i pul at i on 

bet ween t he St ones and Acui t y ar e qui t e br i ef .   The par t i es 

agr eed af t er  t he c i r cui t  cour t  had deni ed Acui t y ' s mot i on f or  

summar y j udgment  and had deni ed Acui t y ' s mot i on f or  

r econsi der at i on,  t hat  i f  t he deci s i on of  t he c i r cui t  cour t  was 
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r ever sed,  t he l evel  of  damages sust ai ned by t he St ones woul d 

r equi r e Acui t y t o pay an addi t i onal  $500, 000.    

¶82 I n i t s deni al  of  Acui t y ' s mot i on f or  summar y j udgment ,  

t he c i r cui t  cour t  deci ded t hat  UI M cover age was af f or ded because 

t he umbr el l a pol i cy was cont ext ual l y ambi guous.   As t he c i r cui t  

cour t  expl ai ned:  

 We——The umbr el l a pol i cy her e——The quest i on i s——i s 
i t  t he——i nsur ed l ef t  wi t h t he i mpr essi on t hat  t he 
umbr el l a pol i cy i s excess over  al l  ot her  avai l abl e 
i nsur ance? 

.  .  .  

 And I ——I  t hi nk i t ' s  a ver y c l ose cal l ,  but  I  
t hi nk t hat  t he Cour t ,  r evi ewi ng ever yt hi ng,  i s 
per suaded by t he pr esent at i on and ar gument  of  t he 
pl ai nt i f f ,  t hat  t her e i s an ambi gui t y i n t hi s  pol i cy 
t hat  woul d wor k t o t he det r i ment  of  t he i nsur ed,  and I  
am goi ng t o deny t he mot i on f or  summar y j udgment  and 
t he mot i on f i l ed by Acui t y.  

 I  t hi nk t hat  t he ot her  i ssues,  bei ng whet her  
t her e i s——t her e i s——t her e ar e damages t hat  have been——
t hat ——I ——i t  seems t o me,  t hat  based on what  you have 
al l eged t he medi cal s t o be,  t he l oss of  empl oyment  t o 
be,  t he pot ent i al ,  her e,  t hat  t her e i s a pot ent i al  
f or ——f or  t he cover age,  and t her e i s an ambi gui t y i n 
t he pol i cy such t hat  t he Cour t  woul d not  di smi ss t he 
act i on agai nst  Acui t y.  

Because of  t hat  cont ext ual  ambi gui t y i n t he pol i cy,  subj ect  t o 

t he r educi ng cl ause whi ch was uphel d as par t  of  t he c i r cui t  

cour t ' s  deni al  of  Acui t y ' s mot i on f or  r econsi der at i on,  t he 

c i r cui t  cour t  concl uded t hat  $1, 000, 000 of  pot ent i al  UI M 

cover age exi st ed under  t he umbr el l a pol i cy.   

¶83 The St ones and Acui t y st i pul at ed t o damages,  r at her  

t han t aki ng t he case t o t r i al  wher e t hat  i ssue woul d have been 

deci ded by a j ur y.   The St ones had r ecei ved $500, 000 f r om t he 



No.   2005AP1629. pdr  

 

3 
 

t or t f easor ' s i nsur er .   The amount  t he par t i es agr eed was yet  t o 

be pai d i f  t he $1, 000, 000 umbr el l a pr ovi ded UI M cover age was 

$500, 000.   The st i pul at i on r el i eved t he St ones f r om t hei r  bur den 

of  pr ovi ng t he ext ent  of  t hei r  damages i n a case wher e damages 

wer e not  ser i ousl y cont est ed by Acui t y,  and i t  moved t he l egal  

i ssue on whi ch t he ci r cui t  cour t ' s  deci s i on r est ed,  i . e. ,  t hat  

t he pol i cy was cont ext ual l y ambi guous,  f or war d t o an appeal .  

I I .   DI SCUSSI ON 

¶84 The quest i on t hat  i s pr esent ed i s whet her  t he St ones 

and Acui t y i nt ended t o agr ee t hat  i f  an appel l at e cour t  appl i ed 

t he cour t  of  appeal s deci s i on i n Reber ni ck v.  Wausau Gener al  

I nsur ance Company,  2005 WI  App 15,  278 Wi s.  2d 461,  692 N. W. 2d 

348,  t o t he umbr el l a pol i cy and concl uded t hat  Acui t y had not  

pr ovi ded t he not i ce r equi r ed by Wi s.  St at .  § 632. 32( 4m) ( a) 1,  

Acui t y woul d pay t he St ones $500, 000.     

A.  St andar d of  Revi ew 

¶85 " The const r uct i on of  a st i pul at i on i s a quest i on of  

l aw"  subj ect  t o our  i ndependent  r evi ew.   Duhame v.  Duhame,  154 

Wi s.  2d 258,  262,  453 N. W. 2d 149 ( Ct .  App.  1989) .   We al so 

det er mi ne whet her  a st i pul at i on i s ambi guous as a quest i on of  

l aw.   See Fl ej t er  v.  Est at e of  Fl ej t er ,  2001 WI  App 26,  ¶¶28- 30,  

240 Wi s.  2d 401,  623 N. W. 2d 552.    

B.  St i pul at i ons 

1.  Gener al  pr i nci pl es 

¶86 A st i pul at i on i s ambi guous i f  i t  i s  " r easonabl y or  

f ai r l y  suscept i bl e t o mor e t han one const r uct i on. "   I d. ,  ¶28.   

St i pul at i ons ar e t o be const r ued consi st ent  wi t h t he i nt ent i on 
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of  t he par t i es at  t he t i me t hey ent er ed i nt o t he st i pul at i on and 

i n " t he spi r i t  of  j ust i ce,  .  .  .  and shoul d not  be const r ued 

t echni cal l y so as t o def eat  t he pur poses f or  whi ch t hey wer e 

made. "   Pi er ce v.  Physi c i ans I ns.  Co.  of  Wi s. ,  I nc. ,  2005 WI  14,  

¶31,  278 Wi s.  2d 82,  692 N. W. 2d 558 ( c i t at i on omi t t ed) .  

¶87 When t he par t i es '  i nt ent  about  al l  pot ent i al  

appl i cat i ons of  a st i pul at i on i s not  appar ent  f r om t he f ace of  

t he st i pul at i on,  one must  l ook t o t he cont ext  i n whi ch t he 

st i pul at i on was made.   The cont ext  i ncl udes t he pr ocedur al  

post ur e of  t he case,  as wel l  as t he par t i es '  pur pose i n ent er i ng 

i nt o t he st i pul at i on.   I d. ,  ¶32.   An exami nat i on and 

under st andi ng of  t he cont ext  i n whi ch t he st i pul at i on was made 

i s ext r emel y i mpor t ant  because a st i pul at i on must ,  above al l ,  

" gi ve ef f ect  t o t he i nt ent i on of  t he par t i es. "   D' Angel o v.  

Cor nel l  Paper boar d Pr ods.  Co. ,  33 Wi s.  2d 218,  227,  147 N. W. 2d 

321 ( 1967) .   When a st i pul at i on i s ent er ed i nt o mer el y as a 

pr ocedur al  f aci l i t at i on,  t he st i pul at i on shoul d be nar r owl y 

const r ued.   I d.  

¶88 And f i nal l y,  al t hough we have i ndi cat ed t hat  

st i pul at i ons may have t he at t r i but es of  a cont r act ,  " t hey ar e 

not  gover ned by cont r act  l aw and may be set  asi de,  i n t he 

cour t ' s  di scr et i on,  f or  any of  t he r easons speci f i ed i n Rul e 

806. 07( 1) ,  St at s. "   Koci nski  v.  Home I ns.  Co. ,  154 Wi s.  2d 56,  

73,  452 N. W. 2d 360 ( 1990)  ( c i t at i on omi t t ed) .    
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2.  St ones and Acui t y ' s st i pul at i on 

¶89 Acui t y appeal ed f r om t he ci r cui t  cour t ' s  deci s i on t hat  

UI M cover age was af f or ded under  t he umbr el l a pol i cy because i t  

was cont ext ual l y ambi guous.   The st i pul at i on of  t he par t i es di d 

not  wai ve any r i ght s of  appeal  t hat  Acui t y had " wi t h r espect  t o 

t he deci s i ons on Acui t y ' s Mot i on f or  Summar y Judgment  and Mot i on 

t o Reconsi der . "   St i pul at i on and Fi nal  Or der  2 ( Mi l waukee Count y 

Ci r .  Ct .  Jun.  8,  2005) .   Ther e i s not hi ng i n t he st i pul at i on 

t hat  ment i ons Reber ni ck or  addr esses whet her  Acui t y di d or  di d 

not  compl y wi t h t he not i ce r equi r ement s of  Wi s.  St at .  

§ 632. 32( 4m) ( a) 1,  i n r egar d t o t he umbr el l a pol i cy.   Ther e i s 

not hi ng i n t he s t i pul at i on t hat  addr esses what  penal t y,  i f  any,  

shoul d be i mposed i f  i t  i s  det er mi ned t hat  Acui t y shoul d have,  

but  di d not ,  gi ve a suf f i c i ent  § 632. 32( 4m) ( a) 1 not i ce.    

¶90 The St ones asser t  t hat  t he cour t  of  appeal s deci ded 

Reber ni ck bef or e t he c i r cui t  cour t ' s  deci s i on on Acui t y ' s mot i on 

f or  r econsi der at i on and Reber ni ck was br ought  t o t he at t ent i on 

of  t he c i r cui t  cour t .   Ther ef or e,  t he St ones cont i nue,  t he 

l anguage i n t he st i pul at i on r equi r i ng Acui t y t o pay $500, 000 i n 

t he event  " i nsur ance cover age i s f ound on appeal  t o exi st  f r om 

Acui t y"  appl i es t o a det er mi nat i on by an appel l at e cour t  t hat  

Acui t y di d not  compl y wi t h Reber ni ck ' s i nt er pr et at i on of  Wi s.  

St at .  § 632. 32( 4m) ( a) 1.   The maj or i t y opi ni on agr ees. 1   

¶91 Acui t y cont ends t hat  t he st i pul at i on has no such 

meani ng,  and i f  i t  i s  concl uded t hat  i t  f ai l ed t o f ul f i l l  i t s 

obl i gat i ons under  Wi s.  St at .  § 632. 32( 4m) ( a) 1,  a r emand t o t he 

                                                 
1 Maj or i t y op. ,  ¶37.  
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ci r cui t  cour t  i s necessar y t o det er mi ne whet her  t he St ones woul d 

have pur chased mor e UI M cover age i f  pr oper  not i ce had been 

gi ven.   Because of  t he gener al  l anguage i n whi ch t he st i pul at i on 

i s phr ased,  r easonabl e peopl e coul d di sagr ee about  t he meani ng 

of  t he document .   Ther ef or e,  I  concl ude t hat  i t  i s  ambi guous.   

Accor di ngl y,  consi der at i on of  ext r i nsi c evi dence t o i nt er pr et  

t he i nt ent  of  t he par t i es i s appr opr i at e.   See Far m Cr edi t  

Ser vs.  of  N.  Cent .  Wi s.  v.  Wysocki ,  2001 WI  51,  ¶12,  243 Wi s.  2d 

305,  627 N. W. 2d 444;  Duhame,  154 Wi s.  2d at  264- 67.   

¶92 When i nt er pr et i ng an ambi guous st i pul at i on,  t he 

cont ext  i n whi ch t he st i pul at i on ar i ses i s i mpor t ant  i n 

det er mi ni ng t he i nt ent  of  t he par t i es.   D' Angel o,  33 Wi s.  2d at  

227.   The pr ocedur al  post ur e of  t he case at  t he t i me t hat  t he 

st i pul at i on was made i s par t  of  t hat  cont ext .   Pi er ce,  278 

Wi s.  2d 82,  ¶32.   Her e,  t he par t i es st i pul at ed sol el y t o 

el i mi nat e t he need t o conduct  a j ur y t r i al  t o det er mi ne t he 

St ones'  damages and t o f aci l i t at e t he appeal  of  t he c i r cui t  

cour t ' s  deci s i on.   Ther ef or e,  t he st i pul at i on was a pr ocedur al  

devi ce f or mul at ed t o f aci l i t at e t he par t i es '  appeal ,  and i t  

shoul d be nar r owl y const r ued.   D' Angel o,  33 Wi s.  2d at  227.    

¶93 I  al so not e t hat  t he St ones di d not  pl ead a l ack of  

not i ce pur suant  t o Wi s.  St at .  § 632. 32( 4m) ( a) 1 as a basi s f or  

r equi r i ng UI M payment s under  t he umbr el l a pol i cy.   Whi l e i t  i s  

t r ue,  as t he maj or i t y opi ni on poi nt s out ,  t hat  t he cour t  of  

appeal s '  deci s i on i n Reber ni ck was br ought  t o t he c i r cui t  

cour t ' s  at t ent i on, 2 t he c i r cui t  cour t  never  addr essed whet her  

                                                 
2 Maj or i t y op. ,  ¶71.  
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Acui t y di d or  di d not  compl y wi t h § 632. 32( 4m) ( a) 1.   See 

Mi l waukee Count y Ci r cui t  Cour t  Or der  of  Jul y 6,  2004.  

¶94 I n addi t i on,  when t he par t i es ent er ed i nt o t he 

st i pul at i on,  t her e was not hi ng i n t he cour t  of  appeal s Reber ni ck 

deci s i on t hat  woul d have al er t ed Acui t y t o what  penal t y i t  mi ght  

f ace f or  noncompl i ance wi t h Wi s.  St at .  § 632. 32( 4m) ( a) 1.   Thi s  

i s so because al t hough Reber ni ck deci ded t hat  not i ce of  UI M 

cover age i s r equi r ed f or  umbr el l a pol i c i es,  i t  concl uded t hat  

Wausau Gener al  I nsur ance Company had compl i ed wi t h t he not i ce 

pr ovi s i ons of  t he st at ut e.   Reber ni ck,  278 Wi s.  2d 461,  ¶¶9–11.   

Accor di ngl y,  no penal t y was addr essed by t he maj or i t y opi ni on i n 

Reber ni ck.   Even t he separ at e opi ni on of  Judge Kessl er  i n 

Reber ni ck di d not  f or et el l  t he penal t y t he maj or i t y opi ni on 

assesses agai nst  Acui t y.   Rat her ,  Judge Kessl er  woul d have 

r equi r ed t he i nsur ance company t o gi ve not i ce and t hen woul d 

have per mi t t ed t he Reber ni cks t o deci de whet her  t o pur chase UI M 

cover age under  t he umbr el l a pol i cy as an addi t i on t o t hei r  

aut omobi l e l i abi l i t y  pol i cy.   I d. ,  ¶14 ( Kessl er ,  J. ,  concur r i ng 

i n par t ;  di ssent i ng i n par t ) .   Because no cour t  had deci ded on 

an appr opr i at e r emedy f or  an i nsur er ' s f ai l ur e t o compl y wi t h 

§ 632. 32( 4m) ( a) 1 i n r egar d t o an umbr el l a pol i cy when t he 

st i pul at i on was made,  i t  i s  unr easonabl e t o concl ude t hat  t he 

par t i es i nt ended t o agr ee t hat  Acui t y woul d pay a $500, 000 

penal t y,  i f  i t  was det er mi ned at  a l at er  dat e t hat  Acui t y had 

not  compl i ed wi t h § 632. 32( 4m) ( a) 1.  

¶95 Fur t her mor e,  t he maj or i t y opi ni on i mposes an excessi ve 

penal t y as a r emedy f or  a f ai l ur e t o gi ve suf f i c i ent  not i ce 
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pur suant  t o Wi s.  St at .  § 632. 32( 4m) ( a) 1.   Acui t y must  pay 

$500, 000.   However ,  t o al l  ot her  i nsur er s,  t he amount  of  t he 

penal t y i s t he mi ni mum amount  of  UI M i nsur ance t hat  

§ 632. 32( 4m) ( d)  r equi r es when UI M i s sol d,  i . e. ,  $50, 000 per  

per son and $100, 000 per  acci dent . 3  The maj or i t y opi ni on r el i es 

on Wi s.  St at .  § 631. 15( 3m)  f or  deci di ng upon t he amount  of  UI M 

cover age t o assess as a penal t y because § 631. 15( 3m)  di r ect s 

t hat  a " pol i cy t hat  v i ol at es a st at ut e or  r ul e i s enf or ceabl e 

agai nst  t he i nsur er  as i f  i t  conf or med t o t he st at ut e or  r ul e. " 4     

¶96 Mor eover ,  t he c i r cui t  cour t  concl uded t hat  cover age 

was af f or ded f or  an occur r ence because t he pol i cy was 

cont ext ual l y ambi guous.   Concl udi ng t hat  cover age exi st s due t o 

t he l anguage of  t he pol i cy i s a di f f er ent  concl usi on t han i s 

assi gni ng a penal t y f or  f ai l i ng t o compl y wi t h a st at ut or y 

di r ect i ve.   The cover age quest i on t o whi ch t he st i pul at i on i s 

di r ect ed i s based on t he ci r cui t  cour t ' s  const r uct i on of  t he 

wor ds used i n Acui t y ' s pol i cy.   Ther ef or e,  i t  was t he pol i cy 

i t sel f ,  not  a st at ut or y penal t y,  t hat  cr eat ed t he pot ent i al  of  

an addi t i onal  payment  under  t he st i pul at i on.    

¶97 Accor di ngl y,  I  concl ude t hat  t he par t i es di d not  

i nt end t o agr ee t hat  t he st i pul at i on woul d encompass a r emedy 

f or  noncompl i ance wi t h Wi s.  St at .  § 632. 32( 4m) ( a) 1.   My r easons 

f or  t hi s concl usi on ar e f i ve- f ol d:   ( 1)  The st i pul at i on was a 

pr ocedur al  devi ce i nt ended t o move t he case f or war d t owar d 

appel l at e r evi ew of  t he c i r cui t  cour t ' s  deci s i on by f or egoi ng a 

                                                 
3 Maj or i t y op. ,  ¶76.  

4 Maj or i t y op. ,  ¶38.  
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t r i al  on damages,  when damages wer e not  ser i ousl y cont est ed;  ( 2)  

t he St ones di d not  pl ead noncompl i ance wi t h § 632. 32( 4m) ( a) 1 as 

a basi s f or  payment  by Acui t y;  ( 3)  t he c i r cui t  cour t  di d not  

addr ess whet her  Acui t y was i n compl i ance wi t h t he cour t  of  

appeal s deci s i on i n Reber ni ck;  ( 4)  Reber ni ck di d not  addr ess t he 

quest i on of  r emedy f or  noncompl i ance;  and ( 5)  t he r emedy f or  

noncompl i ance t he maj or i t y opi ni on assi gns coul d not  have been 

ant i c i pat ed by t he par t i es when t hey ent er ed i nt o t he 

st i pul at i on because t hat  r emedy was f i r st  det er mi ned i n t he case 

now bef or e us.   To const r ue t he st i pul at i on ot her wi se,  as t he 

maj or i t y opi ni on does,  i gnor es t he pur pose f or  whi ch t he 

st i pul at i on was made,  a const r uct i on t hat  i s cont r ar y t o t he 

r ecent  pr ecedent  of  t hi s cour t .   See Pi er ce,  278 Wi s.  2d 82,  

¶¶31- 32.    

3.  Fai r ness 

¶98 Because my const r uct i on of  t he st i pul at i on i s a 

mi nor i t y opi ni on,  i t  cannot  pr ovi de t he r el i ef  Acui t y seeks.   

However ,  t he maj or i t y opi ni on t r eat s Acui t y mor e har shl y t han i t  

t r eat s any ot her  i nsur er  who has f ai l ed t o compl y wi t h Wi s.  

St at .  § 632. 32( 4m) ( a) 1 because of  t he way i n whi ch t he maj or i t y  

opi ni on i nt er pr et s t he st i pul at i on.   I n my vi ew,  f ai r ness 

r equi r es t hat  Acui t y be t r eat ed no bet t er  and no wor se t han any 

ot her  i nsur er  who has f ai l ed t o compl y wi t h § 632. 32( 4m) ( a) 1.    

¶99 Wi sconsi n St at .  § 806. 07 pr ovi des an avenue f or  a 

c i r cui t  cour t  t o gr ant  r el i ef  f r om a st i pul at i on,  as t he 

maj or i t y opi ni on i nt er pr et s i t ,  and t her eby t r eat  Acui t y as any 
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ot her  i nsur er  t hat  has f ai l ed t o compl y wi t h Wi s.  St at .  

§ 632. 32( 4m) ( a) 1.   Sect i on 806. 07( 1)  pr ovi des:  

On mot i on and upon such t er ms as ar e j ust ,  t he cour t ,  
subj ect  t o subs.  ( 2)  and ( 3) ,  may r el i eve a par t y or  
l egal  r epr esent at i ve f r om a j udgment ,  or der  or  
st i pul at i on f or  t he f ol l owi ng r easons:  

( a)  Mi st ake,  i nadver t ence,  sur pr i se,  or  excusabl e 
negl ect ;  

( b)  Newl y- di scover ed evi dence whi ch ent i t l es a 
par t y t o a new t r i al  under  s 805. 15( 3) ;  

( c)  Fr aud,  mi sr epr esent at i on,  or  ot her  mi sconduct  
of  an adver se par t y;  

( d)  The j udgment  i s voi d;  

( e)  The j udgment  has been sat i sf i ed,  r el eased or  
di schar ged;  

( f )  A pr i or  j udgment  upon whi ch t he j udgment  i s 
based has been r ever sed or  ot her wi se vacat ed;  

( g)  I t  i s  no l onger  equi t abl e t hat  t he j udgment  
shoul d have pr ospect i ve appl i cat i on;  or  

( h)  Any ot her  r easons j ust i f y i ng r el i ef  f r om t he 
oper at i on of  t he j udgment .  

I n my vi ew,  f ai r ness r equi r es consi der at i on of  Wi s.  St at .  

§ 806. 07( 1) .  
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I I I .   CONCLUSI ON 

¶100 I  r espect f ul l y di ssent  f r om t he maj or i t y opi ni on' s 

di scussi on and concl usi ons r el at i ve t o t he st i pul at i on f or  t hr ee 

r easons:   ( 1)  t he st i pul at i on i s ambi guous as t o t he par t i es '  

i nt ent ;  ( 2)  t he maj or i t y opi ni on unr easonabl y i nt er pr et s t he 

par t i es '  st i pul at i on t o ef f ect  an unwar r ant ed penal t y agai nst  

Acui t y;  and ( 3)  i n t he al t er nat i ve,  even wer e I  t o agr ee wi t h 

t he maj or i t y opi ni on' s i nt er pr et at i on of  t he st i pul at i on,  

f ai r ness r equi r es t hat  t he penal t y t o whi ch Acui t y shoul d be 

subj ect ed f or  f ai l i ng t o compl y wi t h Wi s.  St at .  § 632. 32( 4m) ( a) 1 

be r ef er r ed t o t he c i r cui t  cour t  so t hat  Acui t y can br i ng a 

mot i on pur suant  t o Wi s.  St at .  § 806. 07( 1) ,  t o r equest  r el i ef  

f r om t he st i pul at i on,  i n or der  t hat  Acui t y be t r eat ed t he same 

as woul d any ot her  i nsur er  who di d not  gi ve t he not i ce r equi r ed 

by § 632. 32( 4m) ( a) 1.    
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¶101 LOUI S B.  BUTLER,  JR. ,  J.    (concurring in part, 

dissenting in part).  I  concur  wi t h t he maj or i t y ' s concl usi ons 

t hat  Acui t y v i ol at ed t he not i ce pr ovi s i ons of  Wi s.  St at .  

§ 632. 32( 4m)  when i t  f ai l ed t o pr ovi de not i ce of  t he 

avai l abi l i t y  of  UI M cover age,  and t hat  t he St ones'  r ecover y f or  

t hat  v i ol at i on i s pot ent i al l y  set  by t he st i pul at i on t hey 

ent er ed i nt o wi t h Acui t y.   See maj or i t y op. ,  ¶¶2- 3,  77- 78.   

Consequent l y,  I  j oi n t hat  par t  of  t he opi ni on.  

¶102 However ,  I  di ssent  f r om t hat  par t  of  t he maj or i t y 

opi ni on est abl i shi ng t he r emedy f or  ot her  cases i n whi ch Wi s.  

St at .  § 632. 32( 4m)  i s v i ol at ed but  wher e,  unl i ke t hi s case,  a 

st i pul at i on does not  set  t he r emedy f or  t he par t i es.   I n i t s  

anal ysi s,  t he maj or i t y goes beyond t he f act s and i ssues of  t he 

pr esent  case.   Not  onl y does t he maj or i t y addr ess quest i ons 

whi ch need not  be r esol ved i n t hi s case,  but  I  al so di sagr ee 

wi t h t he answer  t he maj or i t y chose:   t he cr eat i on of  a new r ul e 

t hat  when an i nsur er  f ai l s  t o pr ovi de not i ce of  t he avai l abi l i t y  

of  UI M cover age i n an umbr el l a i nsur ance cover age pol i cy,  t he 

r emedy i s t o r ef or m t he pol i cy t o aut omat i cal l y r ead i nt o t he 

pol i cy pr i mar y cover age amount s of  $50, 000 per  per son and 

$100, 000 per  acci dent .   See i d. ,  ¶64.  

¶103 The maj or i t y f ai l s  t o r ecogni ze t hat  an i nsur ance 

pol i cy " t hat  v i ol at es a st at ut e or  r ul e i s enf or ceabl e agai nst  

t he i nsur er  as i f  i t  conf or med t o t he st at ut e or  r ul e. "   

Reber ni ck v.  Wausau Gen.  I ns.  Co. ,  2006 WI  27,  ¶57,  289 

Wi s.  2d 324,  711 N. W. 2d 621 ( quot i ng Wi s.  St at .  § 631. 15( 3m) ) .   
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Thus,  i n my vi ew,  a det er mi nat i on of  t he appr opr i at e r ef or mat i on 

r emedy f or  Wi s.  St at .  § 632. 32( 4m)  v i ol at i ons gener al l y r equi r es 

a pr er equi s i t e f act ual  det er mi nat i on of  whet her  an i nsur ed woul d 

have pur chased a UI M pol i cy i n t he f i r st  pl ace,  and at  what  

amount .   Mor eover ,  cappi ng avai l abl e umbr el l a cover age at  t he 

l evel s est abl i shed i n Wi s.  St at .  § 632. 32( 4m) ( d)  conf l i c t s wi t h 

t he meani ng and pur pose of  " umbr el l a"  i nsur ance pol i c i es,  whi ch 

set  t he mi ni mum cover age at  $1, 000, 000.   Wi s.  Admi n.  Code § I NS 

6. 77( 3) ( c) ( June 2007) .   

I  

 ¶104 Wi sconsi n St at .  § 632. 32( 4m)  c l ear l y pr ovi des t hat :   

An i nsur er  wr i t i ng pol i c i es t hat  i nsur e wi t h r espect  
t o a mot or  vehi c l e r egi st er ed or  pr i nci pal l y gar aged 
i n t hi s st at e agai nst  l oss r esul t i ng f r om l i abi l i t y 
i mposed by l aw f or  bodi l y i nj ur y  or  deat h suf f er ed by 
a per son ar i s i ng out  of  t he owner shi p,  mai nt enance or  
use of  a mot or  vehi c l e shal l  pr ovi de t o one i nsur ed 
 .  .  .  wr i t t en not i ce of  t he avai l abi l i t y  of  
under i nsur ed mot or i st  cover age,  i ncl udi ng a br i ef  
descr i pt i on of  t he cover age.  .  .  .   

Wi s.  St at .  § 632. 32( 4m) ( a) 1.  ( emphasi s added) .   I n Reber ni ck,  

289 Wi s.  2d 324,  ¶¶22- 23,  we expl ai ned t hat  not i ce of  t he 

avai l abi l i t y  of  UI M cover age must  be pr ovi ded under  umbr el l a 

pol i c i es i n addi t i on t o t he not i ce pr ovi ded wi t h under l y i ng 

pr i mar y pol i c i es.   I n Reber ni ck,  t hi s cour t  di d not  det er mi ne 

t he appr opr i at e r emedy f or  v i ol at i ons of  § 632. 32( 4m)  because 

t he maj or i t y concl uded t hat  t he i nsur er  had gi ven t he 

st at ut or i l y  r equi r ed not i ce.   I d. ,  ¶¶34- 37.  

¶105 I n t he pr esent  case,  because t he r equi r ed not i ce was 

cl ear l y not  gi ven,  t he i ssue of  det er mi ni ng t he appr opr i at e 

r emedy i s back on t he t abl e.   However ,  t he r emedy i n t hi s case 
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may have been al r eady pr e- det er mi ned by t he par t i es '  

st i pul at i on.   The maj or i t y acknowl edges t hat  t he st i pul at i on 

bet ween t he par t i es i n t hi s case r ef l ect s a c l ear  and expl i c i t  

agr eement  by Acui t y t o pay t he St ones $500, 000 i n t he event  t hat  

i nsur ance cover age f r om Acui t y was f ound on appeal  t o exi st .   

Maj or i t y op. ,  ¶¶3,  66.   

¶106 Our  concl usi on t hat  Acui t y f ai l ed t o gi ve st at ut or i l y  

r equi r ed not i ce i s onl y t he f i r st  st ep i n det er mi ni ng whet her  

i nsur ance cover age exi st s i n t hi s case.   Under  Wi s.  St at .  

§ 631. 15( 3m) ,  an i nsur ance pol i cy " t hat  v i ol at es a st at ut e or  

r ul e i s enf or ceabl e agai nst  t he i nsur er  as i f  i t  conf or med t o 

t he st at ut e or  r ul e. "   Thus,  § 631. 15( 3m)  pr ovi des,  i n ef f ect ,  

f or  r ef or mat i on of  an i nsur ance pol i cy t hat  v i ol at es a st at ut e.   

Yet ,  we do not  know i f  t he St ones woul d have pur chased an 

umbr el l a pol i cy had t hey known of  i t s  avai l abi l i t y ,  and at  what  

amount .   Lack of  such not i ce wi l l  not  al ways t r ansl at e i nt o 

payment  of  i nsur ance pr oceeds.   I n shor t ,  t he r emedy quest i on i n 

t hi s case i nvol ves f act ual  i ssues t hat  cannot  be r esol ved based 

on t he cur r ent  r ecor d.   

¶107 I f ,  on r emand,  t he c i r cui t  cour t  concl udes t hat  t he 

St ones woul d have pur chased an umbr el l a pol i cy i f  t hey had been 

pr ovi ded wi t h t he r equi s i t e not i ce,  t he t er ms of  t he unambi guous 

st i pul at i on woul d t hen be met  i n t hi s case,  t r i gger i ng Acui t y ' s  

r esponsi bi l i t y  t o compensat e t he St ones i n t he amount  of  

$500, 000 and r esol v i ng t he i ssue of  t he appr opr i at e r emedy.   
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I I  

¶108 Even i f  t hi s case di d not  i nvol ve such a st i pul at i on 

and i t  wer e necessar y t o det er mi ne a di f f er ent  r emedy f or  an 

i nsur er ' s f ai l ur e t o pr ovi de not i ce of  t he avai l abi l i t y  of  UI M 

cover age under  an umbr el l a pol i cy,  I  st r ongl y di sagr ee wi t h t he 

maj or i t y ' s pr oposed sol ut i on of  r eadi ng i nt o an umbr el l a pol i cy 

a l evel  of  cover age i n t he amount  of  $50, 000 per  per son and 

$100, 000 per  acc i dent ,  whi ch i s wel l  bel ow t he mi ni mum cover age 

pr ovi ded f or  an umbr el l a pol i cy.    

¶109 I n addi t i on t o deci di ng an i ssue not  squar el y  bef or e 

i t ,  t hi s j udi c i al l y  const r uct ed r emedy i s f l awed f or  t wo ot her  

r easons:  i t  f ai l s  t o t ake i nt o account  t he necessi t y of  

r emandi ng such cases f or  r equi r ed f act ual  det er mi nat i ons,  and 

t he amount  est abl i shed f or  v i ol at i ng not i ce pr ov i s i ons f or  UI M 

i n umbr el l a i nsur ance pol i c i es cont r avenes t he pur pose and 

nat ur e of  umbr el l a i nsur ance pol i c i es.  

A 

¶110 Acui t y ' s f ai l ur e t o compl y wi t h t he r equi r ement s of  

Wi s.  St at .  § 632. 32( 4m)  i nvol ves t he i nt er pr et at i on and 

appl i cat i on of  a st at ut e t o undi sput ed f act s,  whi ch i s a 

quest i on of  l aw subj ect  t o i ndependent  r evi ew.   Phel ps v.  

Physi c i ans I ns.  Co. ,  2005 WI  85,  ¶25,  282 Wi s.  2d 69,  698 N. W. 2d 

643.   Wi sconsi n St at .  § 631. 15( 3m) ,  whi ch pr ovi des t hat  an 

i nsur ance pol i cy " t hat  v i ol at es a st at ut e or  r ul e i s enf or ceabl e 

agai nst  t he i nsur er  as i f  i t  conf or med t o t he st at ut e or  r ul e, "  

aut hor i zes r ef or mat i on of  i nsur ance pol i c i es whi ch ar e not  i n 
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compl i ance wi t h st at ut or y r equi r ement s.   See al so Br unson v.  

War d,  2001 WI  89,  ¶16,  245 Wi s.  2d 163,  629 N. W. 2d 140.    

¶111 However ,  det er mi nat i on of  t he appr opr i at e r ef or mat i on 

i s not  a st r ai ght f or war d det er mi nat i on whi ch may be made absent  

f ur t her  f act ual  i nqui r i es.   A r eci t at i on of  Wi s.  St at .  

§ 632. 15( 3m)  does not  answer  t he quest i on of  whet her ,  had Acui t y 

pr ovi ded t he r equi r ed not i ce,  t he St ones woul d have pur chased 

UI M cover age i n t hei r  umbr el l a pol i cy and at  what  amount .  

¶112 I n t hi s case,  t he maj or i t y concedes t hat  whet her  t he 

St ones woul d have pur chased UI M cover age r emai ns a genui ne i ssue 

of  f act .   Maj or i t y op. ,  ¶40.   Fi ndi ngs of  whet her  a par t i cul ar  

pol i cy woul d have been pur chased,  and at  what  amount ,  ar e 

quest i ons of  f act  r eser ved f or  t he c i r cui t  cour t .   Shoul d t he 

c i r cui t  cour t  f i nd,  on r emand,  t hat  cover age exi st s,  t hen t he 

t er ms of  t he st i pul at i on c l ear l y gover n.  

¶113 Even i f  t her e wer e no such st i pul at i on i n t hi s case,  

we woul d exceed t he scope of  our  aut hor i t y wer e we t o det er mi ne 

t he amount  of  cover age t he St ones'  UI M pol i cy  shoul d pr ovi de 

bef or e f i r st  r emandi ng t he case f or  t he f act ual  det er mi nat i on of  

whet her  t he St ones woul d have pur chased such a pol i cy i n t he 

f i r st  pl ace,  as wel l  as how much i nsur ance t hey woul d have 

pur chased.   Any r emedy beyond t hat  c l ear l y pr ovi ded by t he 

unambi guous st i pul at i on bet ween t he par t i es i s a det er mi nat i on 

i nvol v i ng f act ual  i ssues t hat  i s wi t hi n t he pr ovi nce of  t he 

c i r cui t  cour t ,  not  t hi s cour t .   I  t her ef or e consi der  t he 

maj or i t y ' s consi der at i on of  t hi s i ssue t o be unnecessar y and 

beyond t he scope of  t hi s cour t ' s  aut hor i t y.  
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B 

¶114 Fi nal l y,  even i f  i t  wer e appr opr i at e f or  us t o 

det er mi ne t he appr opr i at e def aul t  amount  of  cover age f or  f ut ur e 

cases i nvol v i ng Wi s.  St at .  § 632. 32( 4m)  v i ol at i ons,  I  woul d 

never t hel ess r ej ect  t he def aul t  r emedy pr oposed by t he maj or i t y 

opi ni on f or  f ai l ur e t o of f er  UI M cover age wi t h an umbr el l a 

pol i cy.   Set t i ng t he r emedy f or  f ai l ur e t o of f er  UI M cover age 

f or  an umbr el l a pol i cy at  a pr i mar y i nsur ance pol i cy def aul t  

cover age l evel  of  $50, 000 per  per son and $100, 000 per  acci dent  

does not  make sense i n l i ght  of  t he under l y i ng nat ur e,  pur pose,  

and pol i cy mi ni mums of  umbr el l a pol i c i es.   

¶115 Unl i ke pr i mar y i nsur ance pol i c i es,  umbr el l a pol i c i es 

ar e meant  t o cover  l ar ge expenses whi ch may vast l y exceed t hose 

cover ed by pr i mar y i nsur ance.   The cover age pr ovi ded by umbr el l a 

pol i c i es " ' gi ves a f i nanci al  secur i t y,  as wel l  as peace of  mi nd,  

t o t he i ndi v i dual  pur chasi ng such cover age who i s hopef ul  t hat  

he wi l l  never  be i nvol ved i n any subst ant i al  c l ai m or  l awsui t ,  

but ,  i f  he i s,  i s  desi r ous of  not  l osi ng t he secur i t y i t  may 

have t aken a l i f et i me t o acqui r e. ' "   Oel haf en v.  Tower  I ns.  Co. ,  

171 Wi s.  2d 532,  538- 39,  492 N. W. 2d 321 ( Ct .  App.  1992) ( quot i ng 

8A J. A.  Appl eman & J.  Appl eman,  I nsur ance Law & Pr act i ce,  

§ 4909. 85 at  452- 53 ( r ev.  ed.  1981) ) .  

¶116 Set t i ng t he l evel s est abl i shed i n Wi s.  St at .  

§ 632. 32( 4m) ( d)  as t he appr opr i at e l evel  of  cover age f or  

v i ol at i ons whi ch f ai l  t o gi ve not i ce of  t he avai l abi l i t y  of  

umbr el l a pol i c i es i s i n di r ect  cont r avent i on of  t he c l ear  i nt ent  

of  t he Wi sconsi n I nsur ance Commi ssi oner  t o set  t he mi ni mum 
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cover age f or  umbr el l a pol i c i es at  $1, 000, 000.   Wi sconsi n Admi n.  

Code § I NS 6. 77( 3) ( c)  def i nes an umbr el l a l i abi l i t y  pol i cy as 

" an i nsur ance cont r act  pr ovi di ng at  l east  $1, 000, 000 of  

l i abi l i t y  cover age per  per son or  per  occur r ence i n excess of  

cer t ai n r equi r ed under l y i ng l i abi l i t y  i nsur ance cover age or  a 

speci f i ed amount  of  sel f - i nsur ed r et ent i on. "  

¶117 I t  i s  wel l  est abl i shed t hat  al t hough t hi s cour t  may 

not   

ex post  f act o compel  t he per f or mance of  condi t i ons i n 
a cont r act  whi ch t he par t i es di d not  cont empl at e or  
bar gai n f or ,  cover ages omi t t ed f r om an i nsur ance 
cont r act  may never t hel ess be compel l ed and enf or ced as 
t hough a par t  t her eof  wher e t he i ncl usi on of  such 
cover age i s r equi r ed by a pr oper l y enact ed st at ut e.  I n 
such case a pol i cy of  i nsur ance omi t t i ng a r equi r ed 
cover age wi l l  be enf or ced as t hough i t  had been 
wr i t t en i n accor dance wi t h t he l egi s l at i ve 
pr escr i pt i on.  

Ami dzi ch v.  Char t er  Oak Fi r e I ns.  Co. ,  44 Wi s.  2d 45,  53,  170 

N. W. 2d 813 ( 1969) ( c i t i ng 44 C. J. S.  I nsur ance,  § 302 at  1215- 16;  

Zi ppel  v.  Count r y Gar dens,  I nc. ,  262 Wi s.  2d 567,  55 N. W. 2d 903 

( 1952) ;  Sandst r om v.  Est at e of  Cl ausen,  258 Wi s.  534,  46 N. W. 2d 

831 ( 1951) ) .   I n t hi s case,  t he appl i cabl e l egi s l at i ve 

pr escr i pt i on i ncl udes bot h t he Wi s.  St at .  § 632. 32( 4m)  

r equi r ement  t hat  cover age be of f er ed and t he cl ear  l anguage of  

Wi s.  Admi n.  Code § I NS 6. 77( 3) ( c)  set t i ng t he mi ni mum amount  of  

umbr el l a cover age at  $1, 000, 000.   Consequent l y,  t he omi ssi on of  

r equi r ed umbr el l a cover age shoul d be enf or ced as t hough t he 

cover age i n t he amount  of  at  l east  $1, 000, 000 had been of f er ed.   

I n t he absence of  any l egal  aut hor i t y r equi r i ng or  expl i c i t l y 

aut hor i z i ng t hi s  cour t  t o l ower  t he umbr el l a pol i cy cover age 
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l evel s i n f avor  of  a new j udi c i al l y  cr eat ed st at ut or y v i ol at i on 

r emedy,  t he maj or i t y goes t oo f ar  and f ai l s t o accommodat e t he 

di f f er ence bet ween umbr el l a i nsur ance pol i c i es and pr i mar y 

i nsur ance pol i c i es.   

¶118 I n Reber ni ck,  t hi s cour t  st at ed t hat  t he cent r al  

pur pose of  Wi s.  St at .  § 632. 32( 4m)  i s t o ensur e t hat  i nsur eds 

ar e i nf or med bot h of  t he avai l abi l i t y  of  UI M cover age,  as wel l  

as t he nat ur e and amount  of  cover age.   See Reber ni ck,  289 Wi s.  

2d 324,  ¶30.   The cont r adi ct or y r esul t  of  t he maj or i t y opi ni on 

woul d be t o r equi r e t hat  i nsur eds be t ol d t hat  t hey coul d 

r ecei ve $1, 000, 000 UI M umbr el l a cover age,  but  t hen be gi ven onl y 

a f r act i on of  t hat  upon a st at ut or y or  r ul e v i ol at i on.   

¶119 As such,  i f  a pol i cy wer e r ef or med t o pr ovi de t he ki nd 

of  cover age t hat  woul d have been avai l abl e had t he St ones opt ed 

f or  UI M umbr el l a cover age,  t hat  amount  woul d mor e appr opr i at el y 

be set  at  $1, 000, 000 ( or  mor e,  i f  upon r emand t he St ones coul d 

est abl i sh t hey woul d have pur chased mor e cover age) ,  not  t he 

l ower  st at ut or y  mi ni mum set  by § 632. 32( 4m) ( d)  f or  pr i mar y 

pol i c i es.  

I I I  

¶120 I n concl usi on,  t he st i pul at i on bet ween t he par t i es i n 

t hi s case makes t he maj or i t y ' s  anal ysi s of  ot her  pot ent i al  

r emedi es f or  Wi s.  St at .  § 632. 32( 4m) ( d)  v i ol at i ons unnecessar y.   

What  i s necessar y i s a r emand t o det er mi ne whet her  t he 

st i pul at i on shoul d t ake ef f ect .   Even i f  t hi s case wer e not  

r esol ved t hr ough t he appl i cat i on of  t he st i pul at i on,  however ,  I  

st i l l  di sagr ee wi t h t he maj or i t y ' s new r ul e adopt i ng t he 
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st at ut or y mi ni mum cover age f or  pr i mar y i nsur ance pol i c i es as t he 

r equi r ed st at ut or y mi ni mum f or  umbr el l a i nsur ance pol i c i es as 

wel l ,  wher e t her e i s a v i ol at i on of  § 632. 32( 4m) ( d) ,  

par t i cul ar l y wher e t he f i nder  of  f act  has not  det er mi ned whet her  

and at  what  amount  umbr el l a UI M cover age woul d have even been 

pur chased,  and i n l i ght  of  t he mi ni mum umbr el l a i nsur ance amount  

of  $1, 000, 000.   I  t her ef or e r espect f ul l y concur  i n par t  and 

di ssent  i n par t .  
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